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Abstract 
Concerns are growing both within the Biden administration and in Congress over a 
potential flood of low-priced electric vehicles (EVs) from China, directly or more likely 
via third countries such as Mexico. BYD, a leading Chinese producer, has also 
announced that it intends to establish production facilities in Mexico soon, with an 
initial capacity of 150,000 cars annually. While BYD has contended that such production 
would be for the local Mexican market and for export to the more than fifty countries 
with which Mexico has free trade agreements, observers believe that US market is the 
real prize given its enormous size, with more than 15.5 million auto and light trucks sold 
in 2023. A brief discussion of the current situation and remedial legal and practical 
measures likely to be applied to trade in passenger vehicles under the USMCA and 
relevant WTO law is followed by the rationale for BYD and perhaps other Chinese auto 
producers to build factories in Mexico; the legal and practical options for BYD and other 
Chinese autos and SUVs assembled in Mexico to enter the US Market; and the actions 
available to the US government to exclude those imports from the United States. Finally, 
I examine the implications of the exclusion policies that appear likely to be followed by 
either Democratic or Republican administrations in the foreseeable future, and offer 
some recommendations. 
 

*  *  * 
 

[W]e urge [the Department of Commerce and USTR] to take additional 
steps to combat the threats posed to domestic automotive 
manufacturing, American consumers, and U.S. national security interests 
by EVs made by Chinese automakers … [and] focus its investigation on the 
national security threat posed by the potential import of highly connected 
Chinese vehicles and high-risk China-controlled connected and 
autonomous technologies.1 

 
Concerns are growing both within the Biden administration and in Congress over a 
potential flood of low-priced electric vehicles and hybrids (EVs)2 from China, directly or 
via third countries such as Mexico. BYD, China’s leading producer, manufactured 
3,045,231 “new energy vehicles” in 2023 for domestic sale and export, a 62.2% increase 
over 2022.3 Increased exports are likely to continue. Nor is BYD the only Chinese 
producer interested in the US market; others include Guangzhou Automotive Group, 
Chery Automobile and SAIC Motor.4 China became the world’s largest exporter of motor 
vehicles in 2023, with more than 5 million units,5 and China is by far the world’s largest 
auto producer with over 26 million in 2022 and a capacity of about 40 million, far more 
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than the combined production of the United States, Japan, India and South Korea.6 
While the Chinese auto producers such as BYD are experiencing quality control 
problems and other growing pains as they ramp up production, just as Hyundai did in 
North America four decades ago,7 realistically this is only a temporary problem, as is the 
fact that most Chinese made autos are not designed for the US market and 
consequently do not currently meet US regulatory (emission and crash) standards. 
Knowledgeable observers note that Chinese automotive manufacturers have the scale, 
technology, product line and low costs to become world leaders.8 
 
Significantly, many officials in the US see a bitter lesson in how China became totally 
dominant in world production of solar panels,9 forcing out higher cost, non-subsidized 
producers in the US and the EU and contributing to capacity far beyond the world’s 
current needs. Policy makers, industry and labor stakeholders alike are determined not 
to let the same blindness occur with the US auto industry, particularly in light of the 
overwhelming importance of the automotive sector to the US economy, where it is 
responsible for an estimate 3-4% of annual GDP.10 
 
Adding to the sense of urgency felt by many US policymakers, the auto-producing city of 
Shenzhen announced in early March that it would provide BYD and other Chinese 
producers with massive new financial incentives for EV exports, including support for 
new factories and the opening of new sea transport routes11. The city intends to “build 
an industrial cluster bridging car production, shipping and trade,” making Shenzhen “a 
new world class auto city,” at a time when many are concerned that the Chinese 
industry has badly overbuilt domestic capacity and will as a result flood western 
markets with Chinese-made exports. 12 More recently, BYD is engaging in a domestic 
price war with Tesla and other competitors, lowering the price for its EV hatchback by 
12.6%, to $12,485.13 
 
BYD has also announced that it intends to establish production facilities in Mexico 
soon, with an initial capacity of 150,000 cars annually.14 Other BYD foreign operations 
are also planned or operational in Thailand, Brazil, Hungary and Uzbekistan.15 While the 
company has contended that Mexican EV production would be for the local Mexican 
market and for export to some of the more than fifty countries with which Mexico has 
free trade agreements,16 observers believe that US market is the real prize given its 
enormous size, with more than 15.5 million auto and light trucks sold in 2023,17 even if it 
takes years to penetrate. BYD has the luxury of being able to take a long-term view with 
Chinese government support. China, led by BYD (and General Motors), has rapidly 
penetrated the Mexican market with exports from China of both EV and combustion 
engine autos.18) The Chinese share of the Mexican import market has risen from 1.8% in 
January 2018 to 15.6% in January 2024.19 BYD’s Dolphin Mini EV will be sold in Mexico 
for $21,019, less than half the price of the least expensive Tesla.20 (The average price 
for an EV sold in the US in January 2024 was $55,353.21) While total Chinese investment 
in Mexico in all sectors is estimated at only $2.5 billion in 2022,22 less than a tenth of 
total DFI, it would increase significantly if BYD and other major Chinese car producers 
were to construct Mexican factories. 
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The US market is already somewhat protected from direct exports of BYD vehicles from 
China, as they are subject to a 27.5% import duty, the 2.5% MFN duty plus the Trump-era 
25% penalty duties.23 However, Given BYD’s efficiencies and Chinese government 
subsides, many wonder whether even such a high tariff is sufficient to restrict imports. 
For some observers, the real risk is imports from Mexico, which if meeting standards 
established under the United States-Mexico-Canada Agreement (USMCA)24 could under 
present law and regulations enter the United States duty-free. The US Alliance for 
American Manufacturing has argued that low-cost Chinese cars and auto parts from 
Mexico could threaten the viability of auto companies in the U.S. They and other 
industry groups, along with members of Congress, have demanded that the United 
States bar such imports from Mexico, suggesting that otherwise there will be an 
"extinction-level event" for the U.S. auto sector.25 Calls for remedial actions, including 
increased tariffs, by the US government have engendered bipartisan support.26 
Moreover, all are aware that the US is not alone in its serious concerns; The European 
Commission has launched an anti-subsidy investigation against Chinese automakers, 
which could also result in much higher import duties.27 
 
Apart from widespread US government fears of the impact of Chinese vehicles on the 
US auto industry and is workers (with less interest in how import restrictions on 
Mexican/Chinese autos, auto parts and many other products would affect the price of 
cars for prospective purchasers who are not members of a manufacturing union),28 the 
Biden administration has recently initiated an investigation at the Commerce 
Department of the national data security implications of widespread use of Chinese EVs 
with the integral and remotely-reporting computer/data systems. The probe is 
considered essential because such vehicles "collect large amounts of sensitive data on 
their drivers and passengers (and) regularly use their cameras and sensors to record 
detailed information on U.S. infrastructure," according to the White House.29 The 
President called the effort an "unprecedented action to ensure that cars on U.S. roads 
from countries of concern like China do not undermine our national security."30 The fact 
that cars including Teslas sold in China, have been constantly transmitting data for at 
least five years from individual cars, not only to the manufacturer, but also directly to 
the Chinese government,31 is a further basis for concern and suspicion. 
 
The remainder of this article is divided into four parts. Part II summarizes the rules 
applicable to trade in passenger vehicles under the USMCA and WTO rules. Part III looks 
at the rationale for BYD and perhaps other Chinese auto producers to build factories in 
Mexico. Part IV examines the legal and practical options for BYD and other Chinese 
autos and SUVs assembled in Mexico to penetrate the US Market. It also examines the 
actions available to the US government to exclude those imports from the United 
States. Part V examines the implications of the exclusion policies for the US, China and 
Mexico that appear likely to be followed by either Democratic or Republican 
administrations in the foreseeable future. I conclude with a brief summary and 
recommendations. 
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II. Tariff Treatment of Automobiles and SUVs Entering the United 
States 
Automobiles and SUVs entering the United States from nations with which the US does 
not have a free trade agreement are subject to a ”most favored nation” (MFN) tariff of 
only 2.5%.32 (This contrasts, for example, with the European Union, where the MFN 
import duty on autos is 10%.)33 The nations subject to the US 2.5% duty include 
Germany and other EU countries, the United Kingdom, Japan and China, although as 
noted earlier China is currently subject to an additional penalty tariff of 25% under the 
Phase One trade agreement. That agreement effectively remains in force with the 
implicit consent of both parties.34  
 
Imports from South Korea, Canada, and Mexico, which are subject to free trade 
agreements, enter the US duty-free if the vehicles meet applicable rules of origin. The 
rules of origin for US auto imports from South Korea are more relaxed than those in the 
USMCA.35 Renault currently has an automotive joint venture in South Korea with A 
Chinese manufacturer, Geely, although there are currently no imports into the US.36 
Rather, US imports from Korea are dominated by Hyundai and Kia, with $22 billion worth 
entered in 2022.37 
 
This discussion, however, is focused on potential imports of automobiles and SUVs 
from Mexico, either under USMCA or under the US “most favored nation” (MFN) tariffs 
applicable to goods imports from most other WTO members. Small trucks imported into 
the US are subject to the historically high 25% US MFN tariff and are currently produced 
for the US market only in the US, Canada, and Mexico; at the present time there seems 
to be no concern that such vehicles will be produced in Mexico by Chinese 
enterprises.38 
 
While the North American Free Trade Agreement (NAFTA)39 imposed strict rules of 
origin on automotive trade, designed to encourage auto and auto parts production in 
North America, the USMCA, negotiated by the Trump administration but warmly 
endorsed by the Biden administration and by most Democrats in Congress, further 
strengthened the rules of origin, with the obvious intent of encouraging auto and auto 
parts production not only in North America but particularly in the United States. The 
most important of the USMCA changes are as follows: 
 

1. North American “regional value content” is increased from 62.5% to 75%; 40 
 

2. Certain “core” parts, the engine, transmission, body and chassis, axle, suspension 
system, steering system and (where applicable) the advanced battery must 
themselves be originating;41 
 

3. 70% of the steel used in auto production after 7 years must be “melted and 
poured” in North America; 42 
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4. Significantly for Mexico, 40% of the content for cars and 45% of content for light 
trucks must be produced by enterprises that pay their workers at least $16 per 
hour.        

 
Complex rules govern the treatment of the core parts listed in item 2, above, that are 
produced in North America from a combination of North American and imported parts. 
If for example, a transmission worth $1,000 is produced in Mexico of $750 worth of 
North American components and $250 worth of imported components, should the 
entire cost of the transmission be treated as North American regional value, or only 
75%? A dispute over this “rolling up” issue was referred to a USMCA state-to-state 
dispute settlement panel in early 2023 by Canada and Mexico; their interpretation of the 
rolling up rules prevailed in a unanimous panel decision in December 2022, but has yet 
to be accepted and implemented by the United States.43  
 
The rules, applicable to both combustion engine and EV powered automobiles, provide 
that “core components” must be of North American origin. The EV battery in particular 
must qualify for the vehicle to enjoy USMCA tariff free entry into the United States. The 
core components include advanced batteries, including cells, modules/arrays, and 
assembled packs.44 Where the key battery components are primarily sourced from 
outside North America, as is likely to be the case for most manufacturers at least until 
2025 or 2026, the EV will not be able to qualify for duty free entry. Qualifying batteries 
would also avoid the 3.4% US MFN duty on lithium-ion batteries.45 Additionally, under 
the so-called “Inflation Reduction Act,” an electric vehicle tax credit provides a total of 
up to $7,500 for new EV purchases if the EV meets various requirements, including 
being assembled in North America and having a battery that meets specific sourcing 
requirements.46 
 
One can speculate that these automotive rules of origin may eventually be revised with 
more importing and exporting experience, possibly including the rules relating to EVs 
and EV batteries. The USMCA incorporates a “Sunset Clause,” with the first review of 
the text mandated for 2026.47 After nearly five years of EV and EV battery production in 
North America, the US, Canada, and Mexico might wish to revisit the applicable rules of 
origin. If the US still has not implemented the panel decision noted above, it might be 
used as a bargaining chip to partially address Chinese motor vehicle produced or to be 
produced in Mexico for eventual export to the US. Given the growing importance of EVs 
and EV batteries in automotive trade in North America and world-wide modernization, 
such issues could well be on the table.  
 
However, the USMCA rules of origin are the strictest applied by the United States to any 
of its trading partners, including South Korea as noted above. The stringent USMCA 
rules of origin are not a loophole. In my view it would be neither wise or necessary to 
make the USMCA rules more stringent unless steps are first taken to increase the 2.5% 
MFN duty to a higher level, an action that would have major adverse implications for 
North American auto producers and many of our trading partners, not just China. The 
reason is simple; the 2.5% auto and SUV tariff is simply not a significant trade restraint. 
The costs of complying with the USMCA rules of origin, including in particular the 
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administrative costs of demonstrating that the $16/hour labor cost requirement has 
been met, are likely at least as high as payment of the 2.5% duty, and experts have so 
opined.48 Unless the vehicle produced in Mexico fails to meet the US “substantial 
transformation” test, an unlikely event as discussed in Part IV, below, the 2.5% MFN 
tariff is available to traders. 
 
III. Rationale for Establishing Chinese (BYD) auto production in 
Mexico 
It was suggested earlier that there are logical reasons for BYD and perhaps other major 
Chinese EV and EV battery manufacturers to establish offshore production facilities, 
despite the further overcapacity it would create. If one reviews the history of world auto 
production, it is evident that manufacturers have long followed a practice of building 
autos in or near major consuming countries. For example, Ford established its first 
factory in Europe (Ireland) in 1917.49 Honda has been producing autos for the US 
market in Ontario, Canada since 1985 and in Marysville, Ohio since 1989. 50  Toyota 
began producing autos in Georgetown, Kentucky in 1988,51 and Volkswagen in Puebla, 
Mexico in 1967.52 Many other non-North American producers, including in the US alone, 
BMW, Mercedes, Nissan, Kia, and Hyundai, have decided to produce vehicles in or near 
the huge US market. Absent the complicated US-China economic, political and security 
relationships, the idea of a BYD factory in Mexico would probably have raised few 
eyebrows. 
 
BYD’s prospective Mexican facility, which I and many others assume is focused on 
eventual access to the US market, is affected by many of the same business 
considerations as other foreign owned manufacturers, plus several unique ones. The 
latter—avoiding the 27.5% or perhaps higher duties upon entry of the vehicles to the US 
market—is clearly a major driving force. Other recent incentives include the desirability 
of benefitting from the $7,500 IRA US purchaser subsidy for vehicles assembled in 
North America and meeting the battery and related requirements. Given the limitations 
of the Inflation Reduction Act, which controversially excludes Korean, Japanese, EU and 
other cars not assembled in North America from that subsidy, BYD would only be 
following a recent decision by Kia/Hyundai in establishing factories in North America to 
manufacture EVs.53 
 
Other benefits that are hardly unique to BYD from Mexican production (particularly 
where production in the US is not a viable option legally or politically) include some very 
limited protection against unfair trade actions (a driving factor for Japanese auto 
companies decades ago), shorter supply chains at least for shipment of finished 
vehicles, protection against another catastrophic event such as COVID-19 that closes 
down China or international shipping for an extended period of time, lower hourly wages 
in Mexico than in China54, and proximity to other major Western hemisphere markets. It 
is difficult to know in the absence of inside information which of these factors are 
influencing the BYD decision, but one can reasonably assume that BYD is 
knowledgeable about what other global auto makers have done in recent decades about 
diversifying production away from their home countries.            
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IV. Challenges for BYD in entering the US market 
Under current law and regulations—which as indicated above are subject to change, 
perhaps very soon, any attempt by BYD or other Chinese automakers to export cars or 
SUVs to the United States, whether EV or conventional, are subject to considerable 
constraints that do not apply to other Mexican auto and auto parts producers. This 
section examines the options and the current and probable future constraints. 
Throughout the analysis, it is worth keeping in mind that members of the US 
government, including both the executive and legislative branches, exhibit a strong 
desire to devise one or more mechanisms based on both unfair trade and national 
security concerns to exclude BYD and other Chinese vehicles from the US market. 
 
(A) Existing US Tariff Treatment 
 
An auto manufacturer in Mexico would normally have two basic options for exporting its 
vehicles to the United States. If the vehicle were to meet the stringent USMCA rules of 
origin as set out in Part II, above, the vehicle would enter the US market duty-free, and if 
as an EV the vehicle and battery complied with the IRA requirements, purchasers would 
enjoy the US subsidy of up to $7,500 (at least until the IRA is amended to exclude such 
vehicles).  
 
Alternatively, if the vehicle were not fully compliant, either because the requirements for 
EV batteries and components are not met (as is the case with some other EVs currently 
being imported into the United States from Mexico), or of failure to meet the 75% 
regional value component and/or the $16/hour requirements, the vehicles would 
normally enter the US at the 2.5% MFN tariff rate assuming the manufacturing process 
resulted in a “substantial transformation.” Given the low level of this tariff, BYD or other 
Chinese vehicles subject to such a tariff would be highly competitive in the US market; 
the 2.5% tariff is not a significant restraint on US sales of most imported autos and 
SUVs, whether from China or elsewhere.  
 
This conclusion that a substantial transformation conferring Mexican origin on the 
autos would have taken place is reinforced by US Customs regulations, which provide in 
pertinent part: 
 

Country of origin. “Country of origin” means the country of manufacture, 
production, or growth of any article of foreign origin entering the United 
States. Further work or material added to an article in another country 
must effect a substantial transformation.55 In order to render such other 
country the “country of origin” within the meaning of this part; however, for 
a good of a NAFTA or USMCA country, the marking rules set forth in part 
102 of this chapter (hereinafter referred to as the part 102 Rules) will 
determine the country of origin.56 
 

Also,  
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The country of origin of the good is ”the country or countries of origin of 
the single material that imparts the essential character to the good,” in the 
present case the country (Mexico) where the automobile obtains its 
essential character”).57 
 

Here, the country where the automobile obtains its “essential character,” where a 
collection of parts and materials becomes an automobile, is Mexico. While it is 
conceivable that Customs and Border Protection would devise an approach that 
treated an automobile assembled in Mexico primarily from hundreds of Chinese-
origin parts as being of Chinese rather than Mexican origin, that would probably 
be limited to a situation where complete knocked down or semi-knocked down 
automobile kits (CKD) were being imported into Mexico for assembly there, in my 
view a very unlikely scenario. CBP might take the view, although questionable if a 
significant series of operations is being performed, that such kits once 
assembled do not meet the definition of “substantial transformation,” and thus 
remain Chinese products for origin purposes. Such a conclusion would likely be 
subject to successful court challenge in the US, given the substantial changes 
that typically take place in automobile assembly factories, but in theory could be 
sustainable during very early stages of Mexican production. As BYD and other 
manufacturers develop more sophisticated manufacturing processes in Mexico, 
relying on a mix of imported and Mexico-produced parts, this approach would 
likely become untenable for US authorities absent legislative action. More likely, 
BYD would not seek to initiate export sales to the US at least until they were 
satisfied that the Mexican operations met the US substantial transformation test. 

 
(B) Traditional Trade Remedies 
 
In the case of Mexican vehicles assembled (at least initially) from a substantial quantity 
of Chinese parts and components, as seems likely, the vehicles could be subject to an 
anti-circumvention action, but only after an outstanding US antidumping order or 
countervailing duty existed. This aspect of US unfair trade laws effectively determines 
after investigation that an auto assembled in a third country, in this instance Mexico 
from mostly imported parts and components is not in this example a “Mexican” product 
at all. Rather, it is treated for US law purposes as if the vehicle were imported directly 
from China.58 An analogous circumvention action was brought several years ago 
against solar panels produced in Vietnam, Malaysia, Cambodia and Thailand with 
primarily Chinese parts and components. In that case the Department of Commerce 
ruled that such solar panels were effectively Chinese and thus subject to the same 
antidumping and countervailing duties when imported into the US as if they had been 
imported directly from China.59 
 
However, at the present time there is no outstanding antidumping or countervailing duty 
order against autos imported into the United States from China, so the anti-
circumvention approach could not be used until such a case were completed. Such a 
proceeding could require a year for a final determination, even though demonstrating 
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dumping or subsidization to the satisfaction or the Commerce Department is probably 
achievable.60 On potentially more difficult question would be whether there is currently a 
sufficient volume of US auto imports from China (apparently mostly Rivian and a few 
from US auto producers such as Ford, Stellantis and Volvo) to meet Commerce 
Department requirements for assessing the “export price.” 
 
A dumping or countervailing duty action against Chinese vehicles being exported 
directly to the United States even if the numbers are currently very small may still be 
worth exploring, as noted above.61 For such an action to move forward, a material injury 
or threat of material injury determination would be required under US law and WTO 
rules.62 US law makes this achievable, as it provides not only for (existing) material 
injury as a result of actual imports of unfairly traded products as well as for determining 
a threat of material injury from such imports, even where US unfair trade the Chinese 
imports are not yet significant.63 Without getting deeper into the intricacies of US 
antidumping law, it is noted that several methods exist for determining the “normal 
value,” that is the price that should be the basis for sales in the domestic market, 
including situations where the domestic price is distorted by sales at below cost of 
production, permitting a “constructed value” that analyzes the cost of materials, labor 
and overhead, as well as normal profit, to determine what the domestic price should 
have been.64 
 
Another problem with this approach, but perhaps not a significant one, is that it takes 
time. While a preliminary dumping determination could be issued within 140 days,65 
final determinations require nearly a year, and are appealable to the Court of 
International Trade and the Court of Appeals for the Federal Circuit. Still, this option is 
sufficiently promising that initiating it could be considered, as significant volumes of 
Chinese autos imported into the US directly or indirectly through Mexico are probably at 
least several years off under the worst of circumstances. 
 
Dumping and subsidy actions could also be brought against BYD autos produced in 
Mexico under Mexico’s antidumping laws, by the “interested parties” eligible to bring 
such an action before Mexican administrative authorities, including other Mexican auto 
producers and/or groups of workers, if they were so inclined. Such interested parties 
would include US, European and other foreign owned auto producers in Mexico. The 
petitioners would have to demonstrate that the vehicles were being sold at lower 
adjusted prices in Mexico than in China, or at less than fully allocated cost of 
production, or below “constructed value.”66  
 
Alternatively, should the US believe that Chinese auto parts and components were being 
exported to Mexico at less than fair value (the adjusted price in China or the cost of 
production), the US could also request Mexico under WTO rules to initiate an 
antidumping action in Mexico on behalf of the United States.67 Such actions, however, 
have been rare under the WTO’s Antidumping Agreement. Even should the Government 
of Mexico agree to voluntarily undertake such an investigation, it would require 
significant time to complete and made more difficult by a number of complications, 
including the fact that automakers in Mexico already import significant quantities of 
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auto parts for use in many different vehicles, with volumes increasing rapidly in recent 
years68. Consequently, this is probably not a viable option for the US. 
 
A further option would be the initiation of a safeguard investigation. Under the 
safeguard statute,69 domestic industries that have been seriously injured or threatened 
with serious injury by increased imports may petition the US International Trade 
Commission for relief. If the USITC determines that a product is being imported into the 
US such as to be a “substantial cause of serious injury, or threat thereof,” it 
recommends relief to the President, which may be increased tariffs, quotas, or a 
combination of both. The final decision us up to the President.70 While the WTO legality 
of safeguard remedies have been thrown into doubt by a series of WTO Appellate Body 
cases, they are still frequently used by many members.71 The use of safeguard 
measures by the USMCA governments under national law and WTO rules is explicitly 
authorized by the USMCA.72 Safeguard actions, unlike those relating to dumping and 
subsidies, require no demonstration of unfair trade practices, only a finding of injury or 
in this instance threat of serious injury. While the “serious injury” safeguards“ standard 
is stricter that “material injury” under the dumping and countervailing duty laws 
demonstrating threat of serious injury in a USITC proceeding should be achievable. 
Proactive filing of the case could assure that it was concluded in about a year, well 
before imports of Chinese/Mexican EV were imminent. 
 
(C) Unilaterally Increased US Tariffs 
 
Increased US tariffs on vehicles imported from China, or Chinese vehicles assembled in 
Mexico and imported into the United States, could be imposed almost immediately, 
without regard to whether any Chinese-owned car producers were currently exporting 
cars from Mexico, in anticipation of possible future imports. New legislation would be 
worth considering, but there are assure that other routes to higher tariffs. Even without 
new legislation, authority exists to raise tariffs exists under existing legislation, the 1972 
Trade Expansion Act.73 Given the current political climate in Congress a tariff increase 
either under a new law or existing presidential authority, would likely receive broad 
bipartisan support; the major issue would probably be “how high?” While Ford and 
General Motors both import a few models for sale in the US that are produced in China, 
as noted earlier, it seems unlikely that these imports would be sufficient to derail a tariff 
increase. It is possible that some would be concerned with the high likelihood of 
Chinese retaliation against US auto producers making and selling cars in China, such as 
Tesla, and retaliatory duty increases as was the case when the Phase One agreement 
went into effect in 2020. 

 
An increase in auto tariffs applicable only to Chinese products would be inconsistent 
with the MFN (non-discrimination) requirements applicable to all WTO Members 
including China.74 While there are many exceptions to MFN treatment GATT, tariff 
increases other than on the basis of an antidumping or countervailing order or 
safeguards are generally prohibited. A challenge by China in the WTO’s dispute 
settlement body might well be brought, but since the WTO’s Appellate Body has not 
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been functional since December 2019, as a practical matter a panel decision in favor of 
China cannot be implemented with the trade sanctions that would otherwise be 
authorized by the WTO’s Dispute Settlement Body; once a panel report is appealed the 
action is indefinitely stalled.75 Reforms have been under discussion for several years at 
the WTO but to date no progress has been made in resolving the more than four-year-
old deadlock.”76  
 
Increasing the MFN tariff on certain (Chinese-company-produced) autos imported from 
Mexico that did not meet USMCA rules of origin and would thus normally be subject to 
the 2.5% MFN duty would also be a violation of Mexico’s rights under GATT, and 
troubling to a country heavily dependent on US exports. However, for political reasons, 
and Mexico’s heavy dependence on trade with the US for its exports,77 a WTO action 
brought by Mexico would in my view be very unlikely. The US action would also arguably 
be a violation of the USMCA, which requires national treatment of goods from another 
party,78 but it seems no more likely that Mexico would seek remedial action under the 
USMCA.79 One could also envision demands by the US (without clear legal justification) 
that Mexico block all exports of Chinese-made vehicles and possibly key assemblies 
from entry to the United States, or even that Mexico block new DFI by Chinese-owned 
auto firms in Mexico, either initially or for expanded production. It is difficult to predict 
how such requests would be vetted, but it is worth noting that the Mexican government 
and state governments, like those elsewhere in the world, have a practice of 
encouraging new investments that are likely to generate employment. All of these US 
actions would presumably be subject to extensive bilateral consultations at the highest 
levels of the US and Mexican governments. 
 
(D) National Security 
 
Chinese vehicles whether imported directly from China or indirectly through third 
countries could also be banned by the United States on national security grounds. US 
fears regarding possible use of connected vehicles to spy on military installations or 
powerplants are not irrational. Thus, concerns about the computers in “connected” EVs 
using Chinese software and capable of transmitting data remotely are difficult to 
contest. 
 
This is probably a challenge that would be difficult if not impossible for BYD to 
overcome unless they could figure out a way use US origin software to operate their 
electric vehicles instead of the Chinese software that is assumed to be capable of 
spying in the US, and convince US authorities that such vehicles with modified software 
pose no security risk. But it would not resolve any of the economic issues discussed 
earlier. 
 
There is of course precent for bans on US imports of Chinese products on national 
security grounds, such as a ban on use in the United States of Huawei and ZTE 
communications equipment in 5G cellphone tower installations. Such action was taken 
by a unanimous Federal Communications Commission in November 2022.80 
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As noted in the introduction, the Biden administration on February 29, 2024, opened an 
investigation into whether “connected” technology used in Chinese autos poses a 
national security risk to the United States, and would thus justify restrictions (read 
“import bans”) on their importation from China, Mexico or anywhere else. Since EVs but 
not generally gasoline engine vehicles are the ones relying on sophisticated computers 
and related software they are obviously the principal target of the investigation but other 
Chinese vehicles could also be encompassed should an attempt be made to export 
them to the US. Many apparently believe that all Chinese vehicle imports pose national 
security risks due to concerns about "connected" car technology.81 The Commerce 
Department is expected to seek comments on the proposal for sixty days and then draft 
regulations.82  
 
The Chinese government has strenuously objected to the probe. However, the White 
House has observed that China imposes significant restrictions on U.S. autos and other 
foreign autos operating in China. "Why should connected vehicles from China be 
allowed to operate in our country without safeguards?" Biden said.83 Tesla several years 
ago established procedures to establish data storage of its Chinese cars locally, 
following Chinese government expressed fears about spying, and Teslas have 
reportedly been banned from Chinese military sites.84  
 
The United States is not alone at recognizing the security risks of widespread use of 
Chinese EVs. Concerns are growing in Europe as well, where BYD is already 
constructing a factory in Hungary.85 As one analyst observed: 
 

These are not just cars, and indeed modern cars are not intended to be. 
They are supposed to be platforms for mobility that engage in a constant 
flow of communication, entertainment, and data sharing. … Who controls 
these data flows and software updates is a far from trivial question, the 
answers to which encroach on matters of national security, cybersecurity, 
and individual privacy. For these reasons, policymakers have to treat these 
new vehicles differently from cars as we once knew them. It is concerning 
that they are yet to fully do so.86 

 
The US probe offers the US government the quickest and most secure legal means of 
prohibiting the importation of Chinese vehicles: 
 

On May 15, 2019, the President issued E.O. 13873, “Securing the 
Information and Communications Technology and Services Supply Chain,” 
pursuant to the President’s authority under the Constitution and the laws 
of the United States, including the International Emergency Economic 
Powers Act (IEEPA), the National Emergencies Act (50 U.S.C. 1601, et 
seq.), and Section 301 of Title 3, United States Code. E.O. 13873 declares 
a national emergency regarding 
the ICTS supply chain.87 
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The Trump era executive order relies inter alia on the President’s authority under the 
Constitution and on the IEEPA. This is an area where the courts have been reluctant to 
second-guess the President when he is exercising his constitutional authority for 
national security and foreign relations.88 Such court restraint seems particularly likely 
when, as here, the president and the Congress are in general agreement on the need to 
act. As a prominent scholar has suggested,  
 

from the explicit power to appoint and receive ambassadors [under Article 
II of the Constitution] flows the implicit authority to recognize foreign 
governments and conduct diplomacy with other countries generally. From 
the commander-in-chief clause flow powers to use military force and 
collect foreign intelligence. … Presidents also draw on statutory 
authorities. Congress has passed legislation giving the executive 
additional authority to act on specific foreign policy issues. For instance, 
the International Emergency Economic Powers Act (1977) authorizes the 
president to impose economic sanctions on foreign entities.89 
 

The Supreme Court has also reaffirmed such powers, albeit not recently, as in Curtiss-
Wright Export Corporation, 299 U.S. 304 (1936). The other leading case on Presidential 
Power, Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), also reinforces 
presidential action in the instant case. There, President Truman was acting (seeking to 
nationalize the steel industry during the Korean War) where the Congress had explicitly 
rejected authorizing legislation. Here, in contrast, it strongly appears that the Congress 
would be solidly behind presidential action to restrict or ban Chinese vehicle imports. 
Thus, should the president decide to act, it seems highly unlikely that US courts would 
intervene. 
 
China might bring a case challenging the ban under the WTO’s dispute settlement 
mechanism but for reasons discussed above it could no result in an enforceable ruling. 
Substantively, the US has a solid international legal basis for avoiding WTO dispute 
settlement on national security grounds under GATT article XXI: 
 

Nothing in this Agreement shall be construed … (b) to prevent any 
contracting party from taking any action which it considers necessary for 
the protection of its essential security interests … (iii) taken in time of war 
or other emergency in international relations … .90 (Emphasis supplied.) 
 

In the past, the US, despite a conflicting WTO decision between two other members,91 
and a separate adverse decision against the US, the US has strongly argued that 
invoking of the national security exception is not subject to review by a panel or the 
appellate body.92 
 
As far as Mexico and the US are concerned, the USMCA explicitly provides that “Nothing 
in this Agreement shall be construed to: preclude a Party from applying measures that it 
considers necessary for the … the protection of its own essential security interests.93 
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Another administrative option to address national security concerns would be for the 
United States to open a section 232 investigation, as mentioned above. Section 232 was 
utilized by the Trump administration to impose tariffs of 25% on virtually all imported 
steel and 10% on imported aluminum in 2019, with tariff or quotas on such imports 
continuing under the Biden administration with a few exceptions, including the 
elimination of tariff for tariffs from Canada and Mexico.94 Action under section 232 
requires a Commerce Department investigation and the preparation of a report within 
270 days, and the president has 90 days to take action95 although it is presumably 
possible for Commerce to issue its report in a shorter period of time and for the 
president to act within a shorter period of time. Again, if the US acts promptly to initiate 
a section 232 investigation, ample time exists to complete the analysis well before 
Chinese EV exports to the US are imminent. 
 
Although criticism of the high duties on imported steel and aluminum as being at best 
tangentially for US national security was extensive96, neither the Trump or the Biden 
decided to lift the tariffs generally, although modifications were made with respect to 
Canada and Mexico in order to obtain their approval of the USMCA,97 and selectively 
elsewhere, as with the European Union.98 Also, as with other so-called “national 
actions,” US domestic legal challenges by stakeholders to the section 232 tariffs were 
rejected by the US Supreme Court99 and defended by the US at the WTO on the basis of 
the GATT Article XXI national security exception. 
 
Under these circumstances, China appears far more likely to retaliate against the US 
outside the US court system or the WTO dispute settlement body, with retaliatory tariffs 
or actions against US auto producers in China. 
 
V. Implications if US Import Bans are Applied and Enforced 
Despite the likelihood and perceived advantages for the US of banning imports of 
Chinese vehicles as discussed in detail earlier, whether directly from China or indirectly 
through Mexico, it should be recognized that disadvantages as well as advantages exist 
for the US as well as for Mexico and China, some of which are significant.  
 
(A) United States and US Stakeholders 
 
For the United States, perceived benefits are basically of two types. The US would be 
protected from Chinese spying or remote interference through the use in the US of 
computerized, “highly connected” Chinese autos, primarily EVs and hybrids with 
sophisticated onboard computer systems. Nor is BYD, with its heavy reliance on 
Chinese central and local government subsidies and other export benefits, in a position 
to refuse should the Chinese Communist Party demand that BYD (or other Chinese 
manufacturers) participate in espionage activities or disrupt Chinese EVs operating in 
foreign countries, including self-driving cars on US roads, on behalf of the Chinese 
government.100 
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But the planned exclusion of what would otherwise be a very aggressive group of new 
competitors is also broadly welcomed by the Biden administration and US auto 
producers (including foreign-owned producers such as Kia, Hyundai, Nissan, Toyota, 
Honda, BMW, and Mercedes), for economic reasons, to preserve auto, particularly EV, 
production in the US. US unions are also supporting the exclusion as a means for 
maintaining production and employment levels already threatened by the gradual US 
and world-wide shift to EVs and EV batteries and plug-in hybrids.  
 
On the downside, the exclusion of Chinese EVs from the US market means US 
consumers will be denied a source of lower-priced EVs that is not offered by any other 
manufacturers. Inevitably, this means that fewer EVs will be sold in the US in the coming 
years, particularly to consumers of modest means,101 further jeopardizing the Biden 
administration goal of 50% of US auto sales being EV or hybrids by 2030.102 The adverse 
impact on climate change remedial measures, like the almost complete ban on low 
priced solar panels,103 cannot be denied even if as many believe it is justified on national 
security and protection of the US industry grounds. And there is a risk that China will 
retaliate against Tesla and other US auto producers operating in China, even though it 
might be counter-productive as noted below, or with increased tariffs in unrelated 
product sectors such as US agricultural exports. 

 
(B) China and Chinese Stakeholders 
 
For BYD, other major Chinese automakers and the Government of China, the likely ban 
on US sales, either direct or indirect, represents the probable long-term loss of one of 
the world's major automotive markets, potentially worth thousands of auto sales and 
millions of dollars. This is particularly troubling for an auto industry that was 
encouraged by the government to overbuild and is now heavily dependent on export 
sales; Chinese export auto sales increased 63.7percent in 2023 while domestic sales 
increased by only 4.2 percent.104 The EU, with its investigation of Chinese industrial 
subsidies to Chinese auto producers beginning in October 2023, which may be partially 
retroactive, may not be far behind in seeking with high penalty tariffs sales, utilizing anti-
dumping and anti-subsidy actions.105 Restrictions on EV auto sales in one or both major 
markets are also a blow to China's "Made in China 2025" program106 where world EV 
dominance (which seems well on its way to fruition without the US market) is one of the 
major objectives, for regional cities such as Shenzhen as well as the central 
government.  
 
Even retaliation against Tesla, Volkswagen and other foreign manufacturers is not a 
desirable solution for the Chinese government, given the economic and worker benefits 
from foreign auto production in China and anticipated future technology transfers.107 
From a Chinese national security point of view, the potential strategic benefits of having 
thousands of connected vehicles in the US, spying on military installation, power plants 
and other sensitive sites cannot be discounted, notwithstanding Chinese government 
disclaimers. However, the increasing opposition to Chinese EV exports has encouraged 
Chinese automakers to request the Chinese Government to “monitor foreign markets' 
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industrial policy, trade policy, tax policy, and protectionist policies, and provide 
prediction, information and guidance to export companies,”108 suggesting that further 
government action to encourage and protect Chinese auto exports could be 
forthcoming. 
 
(C) For Mexico and Mexican Workers 
 
For Mexican interests, the economic impact is more difficult to assess. Future BYD and 
other Chinese-owned production capacity and demand for parts and components, 
including EV batteries and their components, will likely be reduced if the US (and 
probably Canadian) markets are closed. Perhaps thousands of jobs will be foregone. On 
the other hand, existing Mexican auto production by the US "Big Three" (including 
Stellantis/Chrysler) and particularly by VW and Kia, among the major Mexican producers 
of smaller, less expensive cars for both export and domestic markets, is more likely to 
be preserved, along with the jobs that they have created over the years. As long as BYD 
and other Chinese manufacturers located in Mexico develop new Mexican production 
for the domestic market and for export to third countries, Mexican consumers could 
benefit from the availability of inexpensive cars, both gasoline-powered and EV. 
Workers employed in the expansion of Mexican production of cars (both EVs and 
gasoline-powered) available at significantly lower prices, could be expected to benefit. 
 
The Mexican government, with its heavy dependence on exports to the US of Mexican 
autos and auto parts, is in a weak position to complain about US restrictions on Chinese 
cars even if the mechanisms used are in conflict with WTO and/or USMCA rules. 
Although US EV imports of EVs from Mexico are not likely to have a measurable impact 
on total Mexican exports to the United States in the foreseeable future, increases in the 
bilateral trade deficit caused by substantial new vehicle exports could eventually be 
cause for concern, particularly if the then current US administration is fixated on trade 
deficits.109 Moreover, the Mexican government's frequent invocation of "national 
security" as an excuse for its own sovereign actions110 makes it difficult for the 
government to object persuasively to US measures deemed necessary to protect its 
own national security. 
 
VI. Concluding Observations 
While there are few certainties and frequent surprises in US-China trade relations, it is 
highly likely in my view that the US government will soon choose one or more 
mechanisms to exclude Chinese-made EV exports, whether direct or indirect, from the 
US auto market. Current concerns over potential Chinese spying and data theft, along 
with those relating to protecting US EV producers and their workers from possibly 
ruinous competition, are overwhelming. While the most direct route to this goal is 
probably through national security tools, a variety of trade and tariff tools are also 
available.  
 
The president’s legal options are multiple and deserve to be exercised wisely. A national 
security-based action may well be the most effective and quickest approach, under the 
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International Emergency Economic Powers Act (IEEPA), the National Emergencies Act 
(50 U.S.C. 1601, et seq.), Section 301 of Title 3, United States (a legal basis for the 
penalty tariffs against China) and/or section 232 of the 1962 Trade Expansion Act (the 
latter currently being used to protect the domestic steel and aluminum industries). From 
an objective point of view, Section 232 action seems far better justified for security 
issues related to Chinese EVs that for protecting the US steel industry. These authorities 
are for all practical purposes judgment proof given their foreign policy and national 
security justification. 
 
Multiple trade and tariff measures also exist as discussed in detail earlier. Among them, 
in my view a new antidumping and countervailing duty case self-initiated by the 
Department of Commerce or brought by a group of US auto producers and workers, or a 
safeguards action, should be considered, as full analysis of the existing data may well 
justify findings of antidumping duties, countervailing duties and threat of material injury, 
or threat of serious injury (the latter for safeguards). The cost in legal and consulting 
fees would be substantial, but if initiated promptly, final determinations would likely be 
issued well before significant numbers of Chinese origin EVs could be imported either 
directly or indirectly into the US. If successful, the actions would provide a strong 
independent legal basis for acting against such vehicles, and could well result in 
antidumping and countervailing duty rates, or a combination of safeguard tariffs and 
quotas, that in the aggregate would make it uneconomical to sell Chinese EVs in the US. 
 
The greatest tragedy in my view would be a repeat of past policies that permitted 
Chinese producers to completely dominate the US and world markets for solar panels, 
to the point that even with massive subsidies it is questionable whether the US industry 
can even recover111. Moreover, even in this current era of sharply divided US political 
parties, promptly addressing the need for such measures to protect the US auto 
industry from unfair Chinese competition and expanded Chinese spying has broad 
support among members of Congress, the Biden administration, and the public. Such a 
level of consensus should not be permitted to go to waste or to become ineffective for 
reason of avoidable delays. Sufficient time exists to devise and implement an action 
plan, with a series of well-thought-out steps that could be implemented over several 
years or more. The process has already begun and must continue. 
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