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The Materialization of a Dream

Part 1. Introduction: A Look at DACA
At a time of great political division within the U.S. population, the topic of
undocumented immigration is controversial, particularly when focusing on the matter of
status for non-authorized residents, even those who were brought to the U.S. as minors
through unlawful entry.
Deferred Action for Childhood Arrivals (DACA), an Obama-era program designed to give a
reprieve from deportation to those who arrived as children, has benefited some 700,000
individuals, most of whom likely had as little influence on the events leading up to finding
themselves present in the U.S. as those born on U.S. soil. Many of the young people eligible
for DACA have lived in the U.S. for nearly their entire lives, have parents who have
struggled to give them a future in the country, and know no other home. Yet with no status
in the U.S. and nowhere else to turn, they are forced to live in constant fear of the looming
threat of deportation. The 2011 Development, Relief, and Education for Alien Minors
(DREAM) Act, which would have given status and a potential future in the U.S. to this group
of individuals, presented one of many shattered dreams when it failed to pass. When DACA
was announced and took effect in 2012, it created new hopes. Those who qualified for the
program became commonly referred to as the “DREAMers” (hereinafter referred to as the
“Dreamers”), as they also made up most of the population that would have qualified for the
DREAM Act.
The circumstances around Dreamers present a compelling case for putting procedures in
place that would enable them to lawfully remain in the U.S. With their history of being
productive— working, studying, and protecting the U.S. through military service—as well
as their promise of growth toward accomplishing so much more, overlooking an unlawful
entry into the U.S. and enabling fulfilment of this dream would hardly be a form of
forgiveness; it would be a rational solution to a unique predicament. Given that Dreamers
are ideal immigrants who likely already speak English fluently, have studied in the U.S.,
and are serving as hard workers in many different sectors, it is in the country’s best interest
to grant them, at the very minimum, immediate status and a pathway to citizenship, the
equal footing on U.S. soil that they have earned.

Overview of DACA
DACA was introduced by the secretary of homeland security under the Obama
administration as an executive branch memorandum on June 15, 2012. DACA enabled the
use of prosecutorial discretion to create an administrative program that allows for certain
individuals to request consideration of deferred action on removal.
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DACA has enabled approximately 700,0001 individuals facing deportation to temporarily
remain in the U.S. and legally work. The program benefits applicants from around the
world, with participants from over 150 countries.2 Most program participants live in
California and Texas, and approximately 80% of those enrolled in DACA were born in
Mexico.3 Some research shows that more than 250,000 U.S. citizens have at least one
parent who is a DACA recipient.4
In November 2017, findings indicated that 5% of DACA participants were employed,
accounting for 0.25% of all U.S. workers, and that the most common industries of
employment are hospitality, retail trade, construction, education, health and social services,
and professional services.5 DACA participants pay approximately $1.7 billion annually to
the government in state taxes.6
From 2017 until December 2020, DACA renewals were being adjudicated, though no new
applications were accepted due to actions taken by the Trump administration. In
December 2020, the government restored the program in light of a court order, despite the
administration’s efforts to end it. President Joe Biden has announced a plan to preserve the
DACA program and to do much more, leaving thousands eagerly awaiting change.7

1
United States Citizenship and Immigration Services, “Approximate Active DACA Recipients:
Country of Birth As of June 30, 2020,” June 30, 2020,
https://www.uscis.gov/sites/default/files/document/reports/DACA_Population_Receipts_since_Inju
nction_Jun_30_2020.pdf. For data from prior years, see also: USCIS, “Number of Form I821D,
Consideration of Deferred Action for Childhood Arrivals, Approximate Active DACA Population by
Country of Birth as of November 30, 2018,” November 30, 2018,
https://www.uscis.gov/sites/default/files/document/data/DACA_Population_Data_November_30_2
018.pdf; see also
https://www.uscis.gov/sites/default/files/document/data/DACA_Population_Receipts_since_Injuncti
on_Dec_31_2019.pdf.
2
Ibid. As of June 2020, USCIS data shows that there are active DACA recipients from over 150
countries. Numbers have been higher in past years, prior to Trump administration attempts to halt
the program.
3
Ibid (for percentages); see also Gustavo López and Jens Manuel Krogstad, “Key Facts about
Unauthorized Immigrants Enrolled in DACA,” Pew Research Center, September 25, 2017,
https://www.pewresearch.org/fact-tank/2017/09/25/key-facts-about-unauthorized-immigrantsenrolled-indaca/#:~:text=Mexico%20is%20by%20far%20the%20top%20country%20of,%285%2C780%29%2C%20Ecu
ador%20%285%2C460%29%2C%20Colombia%20%285%2C020%29%20and%20Argentina%20%283%2C970
%29.
4
Tom K. Wong et al., “Results from Tom K. Wong et al., 2018 national DACA Study,” August 14, 2019
to September 6, 2019, https://cdn.americanprogress.org/content/uploads/2019/09/18122133/NewDACA-Survey-2019-Final-1.pdf?_ga=2.125514510.5815398.1607541389-1488927120.1607541389.
5
Jie Zong et al., A Profile of Current DACA Recipients by Education, Industry, and Occupation (Washington,
D.C.: Migration Policy Institute, 2017),
https://www.migrationpolicy.org/sites/default/files/publications/DACA-Recipients-Work-EducationNov2017-FS-FINAL.pdf.
6
Misha Hill and Meg Wiehe, State & Local Tax Contributions of Undocumented Immigrants (Institute on
Taxation and Economic Policy, April 30, 2018), https://itep.org/state-local-tax-contributions-ofyoung-undocumented-immigrants/.
7
“The Biden Plan for Securing our Values as a Nation of Immigrants,” Biden For President,
https://joebiden.com/immigration/.
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DACA Program Requirements
The DACA program applied to individuals who had entered the U.S. without inspection
before the date of the memorandum or had previous lawful status that expired on or
before that date.
In order to qualify for DACA under its initial structure as outlined in the memorandum,
applicants were required to meet the following criteria: not be above the age of 30 on June
15, 2012 (the date of the memorandum); have arrived in the U.S. before reaching 16 years of
age; have continuously resided in the U.S. since June 15, 2007 (for at least five years
preceding the date of the memorandum) and be physically in the U.S. on June 15, 2012; be
enrolled in school, have graduated from high school or hold a GED, or be an honorably
discharged veteran of the Coast Guard or U.S. Armed Forces; and have not been convicted
of any felony, serious misdemeanor, or multiple misdemeanors, and, more subjectively,
not otherwise pose a threat to national security or public safety.8
An approved DACA application permitted an applicant to remain in the U.S. without being
deported for a period of two years and to obtain a work permit. DACA recipients were
permitted to apply for renewal of the DACA grant and work permit and were also allowed
to apply for advance parole, which would enable a DACA participant to request permission
to leave the U.S. and return.9

Impact of DACA
DACA enabled thousands of individuals who had grown up and studied in the United States
to work legally, participate in health insurance programs through their employers, and, in
some states, obtain driver’s licenses and apply for in-state tuition, education grants, and state
subsidy health insurance.10 The benefits to both the U.S. population on a national scale and
the individual participants on a personal level have been vast, but DACA program
participants still face significant fears. The program does not grant any form of legal status—
when an individual receives DACA, removal is only “deferred,” leaving DACA program
participants with a constant reminder of their ultimate deportation awaiting them in the
future.11 Many participants report concerns regarding safety for themselves or family

8

Memorandum from Janet Napolitano, Sec., Department of Homeland Security, to David V. Aguilar,
Acting Commissioner of U.S. Customs and Border Patrol, et al., Subj: Exercising Prosecutorial
Discretion with Respect to individuals who Came to the United States as Children (June 15, 2012),
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-cameto-us-as-children.pdf.
9
Ibid.
10
Caitlin Dickerson, “What Is DACA? And How Did It End Up in the Supreme Court?,” New York
Times, July 3, 2020, https://www.nytimes.com/article/what-is-daca.html.
11
In very broad terms, there are three main classifications of status to consider: nonimmigrant or
temporary status, such as for visitors and temporary workers; Lawful Permanent Residency or “green
card” status, for those who qualify under one of the existing categories such as through sponsorship
by a spouse or employer; and citizenship. Those who enter unlawfully without inspection are not
admitted with nonimmigrant status, and those who overstay their nonimmigrant status no longer
have status in the U.S. and may be subject to removal.
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members and the inability to access food and education in the case of deportation.12 Even
those with children who are U.S. citizens have not been afforded additional comfort or
stability, as a U.S. citizen under 21 years of age may not sponsor a parent13 and the Trump
administration had a history of separating the undocumented from their family members.14
Because DACA status is initially limited to two-year increments, applications are assessed
on a case-by-case basis, and approval is discretionary; a program participant has no
guarantee of renewal after an initial grant. United States Citizenship and Immigration
Services (USCIS), the government agency responsible for issuing DACA, work permits, and
advance parole, explicitly reminds program participants on its website that DACA does not
confer legal status and that it may be terminated at any time without notice at the
Department of Homeland Security (DHS)’s discretion.15 Furthermore, while DACA was
brought into existence relatively quickly via presidential proclamation despite the lack of
congressional support, it was also left vulnerable to reversal by subsequent administrations.
It ended in September 2017 in the midst of great disappointment and controversy and has
been reinstated only recently, after a long court battle as discussed further below.

12
Wong et al., “Results from Tom K. Wong et al.”; see also Hafsa Fathima, “Most DACA recipients fear
for their safety if deported to country of birth, study finds,” Los Angeles Times, September 22, 2019,
https://www.latimes.com/california/story/2019-09-22/daca-recipients-benefit-from-their-status#.
13
U.S. Department of State Foreign Affairs, 9 FAM 502.2 Family-Based IV Classifications,
https://fam.state.gov/fam/09FAM/09FAM050202.html; see also INA § 201(b)(2), 8 USC § 1151(a(b)(2),
and USCIS Policy Manual Volume 7, Chapter 2(A), Who is Eligible to Adjust Status,
https://www.uscis.gov/policy-manual/volume-7-part-a-chapter-2.
14
At least 2,654 immigrant children were separated from their parents or caretakers under Trump
administration policies in 2018; see “Family Separation by the Numbers,” American Civil Liberties
Union, October 2, 2018, https://www.aclu.org/issues/family-separation. Thousands more were
separated under the Trump administration prior to 2018. Michael Garcia Bochenek, “US: Family
Separation Harming Children, Families,” Human Rights Watch, July 11, 2019,
https://www.hrw.org/news/2019/07/11/us-family-separation-harming-children-families. Prior to the
Trump administration, families were still occasionally separated, but on rare instances, and there was
no policy in place resulting in systematic separation at the borders. Salvador Rizzo, “The Facts about
Trump’s Policy of Separating Families at the Border,” Washington Post, June 19, 2018,
https://www.washingtonpost.com/news/fact-checker/wp/2018/06/19/the-facts-about-trumps-policyof-separating-families-at-the-border/. On February 2, 2021, the Biden administration issued an
executive order that revoked the Trump administration’s executive order on separating children
from parents. The Biden administration’s order also established a task force for reuniting the
separated families. See “White House Issues Executive Order on the Establishment of Interagency
Task Force on the Reunification of Families” American Immigration Lawyers Association, AILA Doc.
NO. 21020236, February 5, 2021. https://www.aila.org/infonet/executive-order-establishment-ofinteragency-task.
15
USCIS, “Deferred Action for Childhood Arrivals: Response to January 2018 Preliminary
Injunction,” last modified August 24, 2020, https://www.uscis.gov/archive/deferred-action-forchildhood-arrivals-response-to-january-2018-preliminary-injunction.
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Expansion and Interference
In November 2014, while the DACA program was successfully running, the Obama
administration announced a program called Deferred Action for Parents of Americans and
Lawful Permanent Residents (DAPA). Along with the regular DACA recipients, DAPA
would have also given certain unlawfully present parents of U.S. citizens or permanent
residents deferred action. As part of this program, DACA would have been expanded to
include people of any age who had entered the U.S. before 16 years of age and lived
continuously in the U.S. since January 1, 2010, and the DACA work authorization would
have been extended from two to three years.
Twenty-six states challenged DAPA in the courts. A district court temporarily enjoined
DAPA’s implementation for failure to satisfy the notice-and-comment rulemaking
requirements of the Administrative Procedures Act (APA), and the U.S. Court of Appeals
for the Fifth Circuit affirmed.16 The decision was affirmed by the Supreme Court in an
equally divided court.17 Despite this setback, throughout the Obama administration the
original DACA program continued to benefit those who qualified.
In 2017, the new Trump administration quickly took action to overturn all of the efforts the
Obama administration had made to defer deportation of the Dreamers. The administration
rescinded the 2014 Obama DAPA memorandum and then attempted to end DACA on
September 5, 2017, issuing a new DACA memorandum of its own. The memorandum set out
a plan to phase out DACA—no new applications were accepted as of that date. Only existing
DACA participants could submit applications to renew their work permits (if they were
expiring before March 5, 2018) and only if they renewed by October 5, 2017.18
Sixteen states sued the administration and the case went to the U.S. Supreme Court. During
this time, DACA applicants were still able to continue to submit renewal applications, but
no new applications were to be accepted until a final ruling by the Supreme Court. The
injunction on the memorandum was upheld; in June 2020, the Supreme Court held that
the president hadn’t acted lawfully in trying to end DACA due to failure to provide
sufficient reasons for the actions in accordance with the APA. The court did not rule on
whether or not DACA or its rescission were sound policies, but did state that the DHS’s
failure to consider the “conspicuous issues of whether to retain forbearance and what if
anything to do about the hardship to DACA recipients” raised doubts about whether
discretion was exercised reasonably and within its scope. The court remanded the cases for
further proceedings.19 This left the Trump administration with the choice of ending its
16

United States v. Texas, 579 U.S. 15–647 (5th Cir. 2016).
United States et al. v. Texas, 579 U.S. 15–647 (2016),
https://www.supremecourt.gov/opinions/15pdf/15-674_jhlo.pdf.
18
Memorandum from Elaine C. Duke, Acting Sec., United States Department of Homeland Security,
to James W. McCament, Acting Dir., USCIS, et al., Subj: Rescission of the June 15, 2012 Memorandum
Entitled “Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the United
States as Children” (September 5, 2017), https://www.dhs.gov/news/2017/09/05/memorandumrescission-daca.
19
Department of Homeland Security et al. v. Regents of the University of California et al., U.S. 18–587
(2020), https://www.supremecourt.gov/opinions/19pdf/18-587_5ifl.pdf.
17
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attack on DACA or providing a stronger justification to lower courts for ending the
program. After the Supreme Court ruling, the United States District Court for the District
of Maryland ruled against the DHS and ordered the restoration of DACA to its full status
prior to the Trump rescission, which would have included accepting new applications as it
did prior to the attempted 2017 cancelations by the Trump administration.
As a result of this decision, the DACA program was to be maintained in the same state as it
was under the Obama administration prior to the challenge, but compliance with the ruling
appears to have initially been tenuous—USCIS began accepting some DACA applications as
well as advance parole applications after the decision, but it did not approve or adjudicate
any of them.20
On July 28, 2020, the acting secretary of homeland security Chad Wolf issued a new
memorandum expressing continued efforts to review the program and that in the interim,
USCIS would continue to reject all initial requests and associated work authorizations and
limit renewals to one year, rejecting any renewal applications filed more than 150 days
before expiry. The memorandum also indicated that advance parole requests would be
rejected except in the case of exceptional circumstances. Under the memorandum, DACA
was also terminated for participants who left the U.S. on or after August 25, 2012.21
In August 2020, USCIS issued guidance on its implementation of the July 2020
memorandum, and the government began accepting applications from DACA recipients to
renew their status. It also began accepting applications from individuals who had
previously held DACA, but it did not accept any new requests, and the renewals were
limited to one year. USCIS’s small window for renewals was between 150 and 120 days
before expiry of the current DACA grant. Advance parole remained within USCIS’s
discretion. Examples of exceptional circumstances listed by USCIS as potentially
warranting a grant of advance parole included travel in support of U.S. national security or
federal law enforcement interests; for life-sustaining medical treatment unavailable in the
U.S.; or for the immediate safety of an immediate relative, particularly minor children.
However, even if an applicant met the criteria, USCIS still reserved the right to deny the
application based on the totality of circumstances.22

20

American Immigration Council, The Dream Act, DACA, and Other Policies Designed to Protect
Dreamers, August 2020, https://www.americanimmigrationcouncil.org/research/dream-act-daca-andother-policies-designed-protect-dreamers. In a Forbes investigation, USCIS stated that the court
decision was being reviewed and that it had rejected initial DACA applications submitted after the
ruling because they were “incomplete.” Alison Durkee, “Federal Court Orders Trump Administration
to Comply with Supreme Court’s DACA Ruling, Start Accepting Applications,” Forbes, July 17, 2020,
https://www.forbes.com/sites/alisondurkee/2020/07/17/federal-court-orders-trump-administrationto-comply-with-supreme-courts-daca-ruling-start-accepting-applications/?sh=2671a7906336.
21
Memorandum from Chad F. Wolf, Acting Sec. Department of Homeland Security, to Mark
Morgan, Senior Official Performing the Duties of Commissioner, et al., Subj: Reconsideration of the
June 15, 2012 Memorandum Entitled “Exercising Prosecutorial Discretion with Respect to Individuals
Who Came to the United states on Children” (July 28, 2020),
https://www.dhs.gov/sites/default/files/publications/20_0728_s1_daca-reconsideration-memo.pdf.
22
“USCIS, “USCIS Implements DHS Guidance on DACA,” August 25, 2020,
https://www.uscis.gov/news/alerts/uscis-implements-dhs-guidance-on-daca.
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In November 2020, the U.S. district court in Brooklyn ruled that the DHS had no legal
authority to restrict the DACA program in the July memorandum because the appointment
of Wolf as acting secretary of homeland security had violated the Homeland Security Act
of 2002. The judge ordered the DHS to continue accepting new applications and announce
the changes on its website.23
USCIS continued rejecting new applications through early December 2020 and, despite the
ruling by the New York court, the DHS indicated that it would continue with the plan to
review DACA.24

Current DACA Procedures
As of December 7, 2020, USCIS restored the program to its original state and began
accepting first-time requests for DACA in accordance with a court order. The USCIS
website states that the DHS will comply with the order while it remains in effect but may
seek relief from it.25
There was concern that while USCIS is no longer officially restricting the program, it may
continue to lag on issuing approvals or limit approvals by means of strict adjudication.
After these reeling events affecting Dreamers over the past four years, and despite the
cautious relief this final reinstatement brings, many are wary.
However, there is newfound potential for improvement in USCIS processing of DACA
applications and other related policies; on January 20, 2021, the Biden administration
issued a memorandum directing the DHS secretary and the attorney general to take
appropriate actions in order to preserve and fortify DACA.26

23

Caitlin Dickerson and Michael D. Shear, “Judge Orders Government to Fully Reinstate DACA
Program,” New York Times, December 4, 2020, https://www.nytimes.com/2020/12/04/us/dacareinstated.html.
24
Camilo Montoya-Galvez, “Chad Wolf did not have the authority to restrict DACA program, federal
judge rules,” CBS News, November 16, 2020, https://www.cbsnews.com/news/chad-wolf-noauthority-daca-ruling/.
25
USCIS, “Update: Deferred Action for Childhood Arrivals,” December 7, 2020,
https://www.uscis.gov/news/alerts/deferred-action-for-childhood-arrivals-response-to-december-42020-order-in-batalla-vidal-et-al-v.
26
Memorandum No. 2021-01769, 86 Fed. Reg. 7053 (Jan. 25, 2021).
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Part 2. Imagining a Future: Permanent Residency for Dreamers
A pathway to permanent residency for Dreamers will likely align with the existing
procedures for applying. Examining the ways in which Dreamers fall into this framework
may therefore be a pragmatic first step.

The Green Card Process—An Overview
Under U.S. law, there are two different procedures for submission of an application for
Lawful Permanent Resident (LPR) status (commonly known as a “green card”). Those
overseas may submit an application through consular processing. The immigrant
application outlining the basis of the qualification is submitted to USCIS, and if approved,
additional forms, fees, and documents are submitted to the National Visa Center (NVC) for
administrative processing. If the NVC documentarily qualifies the application, the
applicant is then placed in a queue for an appointment at the U.S. consulate abroad. Wait
times can be extensive, and vary depending on the consulate, type of case, location, and
individual circumstances.
Though the consular processing system is designed for individuals who are living
abroad, it does not explicitly ban temporary travel to the U.S. while an application is
pending, so long as the individual is eligible for the class of admission, can satisfy the
border officers of “nonimmigrant intent” at the particular time of entry, and meet the
other admission requirements.
Alternatively, an individual who is already lawfully present in the United States in valid,
nonimmigrant status, such as a worker or visitor, may apply for LPR status from within the
U.S. This process is known as adjustment of status, but it is generally not available to those
who entered the U.S. without authorization, such as most Dreamers, who must leave the U.S.
for the interview and then face serious concerns about when, if ever, they may return.27
The U.S. government limits the number of visas available to individuals born in certain
countries, which significantly increases wait times for some. These limitations affect
timelines for both those abroad awaiting an interview and those who wish to adjust status.
They fluctuate and are updated each month in the U.S. Department of State Visa Bulletin.28
Timelines also vary depending on the type of application and its preference category.
Certain employment-based categories and immediate family member applications fall into
higher preference categories which generally have shorter wait times, though they are
subject to change as well.

27

Only certain categories of applicants may adjust status. An individual may be able to adjust if they
entered lawfully (such as on a valid visitor visa) and overstayed. USCIS Policy Manual, Chapter 2(A),
Who is Eligible to Adjust Status, https://www.uscis.gov/policy-manual/volume-7-part-a-chapter-2.
28
For current visa wait times, please refer to the U.S. Department of State Visa Bulletin at
https://travel.state.gov/content/travel/en/legal/visa-law0/visa-bulletin.html.
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Inadmissibility
When an applicant applies for a green card through consular processing, components of
the NVC and interview stage include police clearances, an online form with highly
extensive screening questions, and background checks. If there is a finding of
inadmissibility, the application will not be approved, though the applicant may have the
opportunity to request a waiver of inadmissibility. Findings of inadmissibility stem from
certain criminal grounds, misrepresentation, unlawful presence, and other areas of the law.
An individual who entered the U.S. illegally without being inspected and admitted by a
border officer (without authorization) begins accruing unlawful presence on the day of
entry into the country.29 Individuals do not accrue unlawful presence while they are under
the age of 18.30 The I-601 immigrant waiver is used to overcome certain grounds of
inadmissibility, and the I-212, a second type of waiver, is applicable to certain immigration
infractions such as prior removal orders. If a waiver is authorized, the application is usually
submitted to USCIS, and processing times can be extensive, ranging from months to
years.31 The criteria are also stringent and subjective, leaving a very high level of discretion
to the officer reviewing the file. Thus, submitting a waiver after being found inadmissible
does not, by any means, guarantee approval of the underlying LPR application.32
In order to be eligible for a waiver, an applicant must demonstrate that a U.S. employer or
a family member who is a qualifying U.S. citizen (or lawful permanent resident) will suffer
from extreme hardship if the waiver is not granted. This requirement can be very difficult
to prove and involves extensive documentation. For example, when a waiver is submitted
in connection with a spousal sponsorship application, an affidavit from the spouse in the
U.S. explaining the evident suffering he or she would experience were the waiver and
underlying application to be denied would likely not be sufficient evidence to merit
approval. USCIS officers often request medical proof of suffering, such as a professional
psychological evaluation showing that the U.S. citizen is not only sad, but clinically
depressed or suffering from anxiety or would self-harm or be suicidal in the case of a
denial, or other evidence such as medical records evidencing a serious and immediate need
for the applicant to be in the U.S. Furthermore, if there is any possibility that the spouse
who is a U.S. citizen could move abroad to live with the applicant, the waiver will also likely
be denied. Therefore, if a Dreamer applying for a waiver is married to an individual with
any connection to a country abroad, evidence of this prong can be difficult to prove, as it
29

INA § 212(a)(9)(B)(ii), 8 USC § 1182, “Inadmissible Aliens,”
https://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title8section1182&num=0&edition=prelim.
30
INA § 212(a)(9)(B)(iii)(I), 8 USC § 1182, https://uscode.house.gov/view.xhtml?req=granuleid%3AUSCprelim-title8-section1182&num=0&edition=prelim.
31
As of December 2020, processing times are currently ranging from four to six months, though they
may take much longer. For current processing times, see the USCIS website at:
https://egov.uscis.gov/processing-times/.
32
For a full list of immigrant and nonimmigrant visa refusals with distinctions between applications
that overcame findings and applications that did not, see U.S. Department of State, “Immigrant and
Nonimmigrant Visa Ineligibilities (by Grounds for Refusal Under the Immigration and Nationality
Act) Fiscal Year 2019,”
https://travel.state.gov/content/dam/visas/Statistics/AnnualReports/FY2019AnnualReport/FY19Annu
alReport-TableXX.pdf.
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revolves around a hypothetical situation of a spouse’s inability to survive either alone in the
U.S. or if forced abroad with the applicant due to a denial.
Hardship arguments also may include financial discussions to prove that the qualifying
sponsoring spouse would suffer from extreme financial hardship in the case of a denial, but
such arguments can also jeopardize an application by leading to denial on public charge
grounds; a component of an LPR application involves proving that the sponsor not only
meets specific financial requirements, but also that the applicant will not place any burden
on the U.S. system by seeking public benefits.33 Nearly 21,000 immigrant and
nonimmigrant visa applications were denied on these grounds alone in 2019.34
Dreamers attempting to obtain waivers with a qualifying family employer face even higher
hurdles. Evidently, it can be extremely difficult to find a company that would not only be
willing to employ a Dreamer and provide sponsorship for LPR status in the first place, but
also submit extensive evidence proving that the company would suffer from extreme
hardship without the individual as an employee.
As a result of these factors, Dreamers may feel helpless during the months to years it may
take to prepare a waiver application, submit it, and await a decision abroad. The relatively
new I-601A provisional waiver is intended to reduce family separation for those applying
for visas and waivers through consulates abroad, as it can be submitted in advance of a
consular interview. It has been helpful for individuals in the U.S. who are sponsored by
immediate family members through consular processing and must depart for the interview
due to inadmissibility prohibiting adjustment of status.
However, there are several deficiencies in the provisional waiver process. Only those who
require the waiver for unlawful presence are eligible to apply. Provisional waiver
applications with evidence deemed insufficient by USCIS can be immediately denied with
no opportunities given to provide more information, unlike regular waivers, where
applicants are sometimes sent a request for additional evidence (RFE), affording them an
opportunity to address an officers’ concerns through further evidence rather than receive
an immediate denial.35 Of course, after an applicant responds to an RFE, the application
may be denied if USCIS deems the evidence to still be insufficient; moreover, if the
applicant has already left for the interview, finding a way back to the U.S. can be extremely
time-consuming, if even possible.
33
For example, a household of two must earn at least $21,550. For the full USCIS Poverty Guidelines
by location effective as of March 1, 2020, see https://www.uscis.gov/i-864p. See also Ariel Brown, “I601A Provision Waiver: Process, Updates, and Pitfalls to Avoid,” Immigrant Legal Resource Center,
June 2019, https://www.ilrc.org/sites/default/files/resources/i601a_process._updates._and_pitfalls_to_avoid_june_2019.pdf.
34
U.S. Department of State, “Immigrant and Nonimmigrant Visa Ineligibilities.” The consular officer
may deny a visa due to the belief that the applicant will become a “public charge” relying on the
government for support in the future. According to some research, such denials have increased over
the past few years. Yeganeh Torbati and Kristina Cooke, “Denials of U.S. Immigrant Visas Skyrocket
after Little-Heralded Rule Change,” Reuters, April 15, 2019, https://www.reuters.com/article/us-usaimmigration-visas-insight-idUSKCN1RR0UX.
35
Ariel Brown, “I-601A Provisional Waiver: Process, Updates, and Pitfalls to Avoid.”
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Any removal proceedings against an applicant would also likely prevent the approval of the
provisional waiver. Along these lines, if the I-212 waiver is also required, particularly in the
context of a pending removal order, applying provisionally could present legitimate risks
of deportation for the applicant, as well for as any family members, by disclosing a physical
U.S. address on the forms, particularly if there will be a significant wait time for the
interview and the vulnerable applicant will remain in the U.S. until that time.36
Even without a removal order, applying for a waiver provisionally while in the U.S.
presents more general concerns with regard to disclosing personal information for the
applicant and for any undocumented family members residing with the applicant. Beyond
the forms, the relevant individuals who can attest to the qualifying relationship and
hardship are often close family members who, if undocumented, might fear disclosing
personal information in a sworn affidavit. There is also no guarantee a provisional waiver
will be approved before an interview,37 and an applicant could therefore remain abroad for
a prolonged period of time after the interview awaiting a decision. Further delays could
occur due to additional, unexpected results of security screens conducted as a component
of the interview stage.
In the context of DACA, certain Dreamers applying for green cards could be found
inadmissible as a result of unlawful entry into the United States or working without
authorization, and therefore require a waiver.38 While some DACA recipients have
managed to navigate the process and obtain LPR status, the small numbers demonstrate
how onerous the process can be.39
A Dreamer who entered the United States without inspection and is ineligible for
adjustment of status would be required to leave the U.S. for the interview and remain
abroad until completion of the process. Given the high bar for approval of a waiver
application, the lengthy processing times, and the inability to reenter the U.S. in the case of
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Ibid. See specifically the court cases Matter of Castro-Tum, 27 I&N Dec. 271 (AG 2018) and Matter
of S-O-G- & F-D-B- 27 I&N Dec. 462 (A.G. 2018).
37
Processing times for the I-601A waiver range from 14 to 24 months. See the USCIS website at
https://egov.uscis.gov/processing-times/ for further detail.
38
An individual who entered the U.S. on a lawful visa and subsequently overstayed may still be
permitted to adjust status if otherwise qualifying under an immigrant category. An individual who
entered the U.S. unlawfully but was subsequently granted DACA and advance parole may be
permitted to leave the U.S., return legally, and adjust status from within the U.S. if otherwise
qualifying under an immigrant category. Because a minor does not accrue unlawful presence, an
individual who entered the U.S. unlawfully but applied for DACA before the age of 18 may apply for
LPR status through consular processing and may not require a waiver. However, if an individual
entered the U.S. unlawfully and remained in the U.S. for more than 180 days after turning 18 without
obtaining DACA, a waiver through the consulate abroad would likely still be required due to the bar
on reentry. It should be also noted that an individual may be inadmissible for misrepresentation at
the port of entry or for presenting false documentation to gain entry into the U.S., though this may
not be relevant if the documentation was presented by a Dreamer as a minor or by their parents on
their behalf.
39
Gustavo López and Jens Manuel Krogstad, “Key Facts about Unauthorized Immigrants Enrolled in
DACA.”
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a denial, it is understandable that an individual in this circumstance would be deterred
from even attempting to go through with the process, or deeply frightened throughout.
Even with the tool of the provisional waiver available, because there is no guarantee of
approval prior to departure and because of the concerns of disclosing personal information
while in the U.S. and the other limitations, Dreamers who go through the LPR application
process and arrive at the pre-consular stage are left with a difficult situation.
Obstacles to obtaining a waiver aside, travel abroad for an extended period of time to
finalize a waiver process and attend an interview may not be an option for those in
occupations with limited vacation time or minimum-wage salaries.
Thus, it is essential that future permanent residency solutions for Dreamers present the
possibility of adjusting status from within the U.S. if desired, and, ideally, eliminate the
need to apply for any waiver related to an unlawful entry, false documentation, overstay,
or the resulting study or work without authorization.

Part 3. Past Examples: Mapping out the Pathway to Permanent Residency
Undocumented immigrants have been given status in the U.S. in certain instances in the
past, both through laws passed by the Senate and executive actions.

Past Actions and Factors to Consider
Such examples of status for the undocumented are often referred to as “amnesty.” The
term has been used broadly in the news to refer to actions taken by the government such as
the enactment of laws enabling undocumented immigrants to remain in the U.S.
temporarily or apply for permanent residency. Amnesty as a term and all that it represents
is contested in politics, particularly in the context of illegal immigration, where it is
generally considered to be a form of governmental forgiveness for violation of
immigration laws including illegal entry into the country, unlawful presence, or the use of
false documentation to gain immigration benefits. In some instances, amnesty is granted
without conditions, and in others it involves payment of a penalty.
Given Congress’ constitutional authority to establish law as a legal basis for the granting of
amnesty and to regulate immigration, status and permanent residency for the
undocumented have been incorporated into acts that passed in Congress and were signed
into law, some of which are relevant to the discussions surrounding a future pathway to
permanent residency for Dreamers.
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The Immigration Reform Control Act
The Immigration Reform Control Act (IRCA) of 1986 enabled certain unlawfully present
individuals who had unlawfully resided continuously in the U.S. since January 1982 and
who had completed 90 days of qualifying seasonal agricultural work between May 1985 and
May 1986 to apply to adjust to LPR status.40 The IRCA also explicitly prohibited employers
from hiring anyone who was unauthorized to work in the U.S., resulting in the
requirement for employers to verify employment eligibility of all new hires. Some
immigration scholars have argued that one of the largest drawbacks of this requirement
was the resulting instances of discrimination by employers hesitant to hire anyone who
they believed to be undocumented.41
While the IRCA did not include children of those who were eligible, a year later an
executive order deferred deportation for individuals under the age of 18 with parents who
were legalized under the IRCA.42
The IRCA enables a longer-term look at the effects of its model. Studies sponsored by the
Department of Labor in 1989 indicated that the immigrants involved received significantly
higher wages once they were working legally, in many cases by obtaining better jobs.43
Research on the amnesty provision in the IRCA has been mixed regarding its effects on
subsequent immigration. While many have argued that a wide amnesty provision
encouraged future undocumented immigration with the promise of potential status despite
unlawful entry, some findings also indicated that the IRCA actually resulted in the
reduction of further illegal immigration.44
When the IRCA took effect, the Immigration and Naturalization Service (INS), the former
entity dealing with the applications, was given six months to prepare, and a network of
specialized legislation officers was created with a plan for regional centers applying
uniform standards.45
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An act to amend the Immigration and Nationality Act to revise and reform the immigration laws,
and for other purposes, Pub. L. No. 99–603, 100 Stat. 3359 (1986), Government Publishing Office
https://www.govinfo.gov/content/pkg/STATUTE-100/pdf/STATUTE-100-Pg3445.pdf.
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Carolie Mimbs Nyce and Chris Bodenner, “Looking Back at Amnesty under Regan,” Atlantic, May
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Joshua Linder, “The Amnesty Effect: Evidence from the 1986 Immigration Reform and Control
Act,” The Public Purpose (2011), https://www.american.edu/spa/publicpurpose/upload/2011-publicpurpose-amnesty-effect.pdf.
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David North, “Before Considering Another Amnesty, Look at IRCA’s Lessons,” Center for
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Adjustment to the INA
Section 245(i) was added to the Immigration and Nationality Act (INA) in 1994. It enabled
certain undocumented immigrants who paid a fine of $1,000 to apply to adjust their status
to LPR status.46 It covered both those who entered the U.S. illegally and those who entered
legally but violated the terms of their visas.47 The measures were temporary, though they
were renewed in 1997 and 2000; the Legal Immigration Family Equity (LIFE) Act of 2000
reinstated Section 245(i) to protect those subject to backlogs for marriage- or employmentbased applications.48 Today the LIFE Act allows for adjustment under 245(i) regardless of
unlawful entry, unauthorized employment, or accrual of unlawful presence. However, it is
limiting in that either an employer must have filed the appropriate labor certification
application or a qualifying U.S. family member must have filed the appropriate
sponsorship documentation on or prior to April 30, 2001. Applicants are also at risk of
denial where an officer deems there to be negative factors that outweigh any positive ones,
as the application must “warrant the favorable exercise of discretion.”49 Thus this section
would enable only a very limited group of Dreamers sponsored by employers or family to
carry out the process through adjustment of status within the U.S. The fine would still be
required, and the process would likely be lengthy and stringent. The inclusion of Section
245(i) does not provide immediate amnesty. Instead, those unlawfully in the U.S. continue
to accrue unlawful presence until an application is filled, and those who have accrued at
least 180 days of unlawful presence still face the fear of being subject to a bar on reentry if
they leave the U.S. prior to final approval of LPR status. Applicants may also still be
ineligible to adjust status due to other grounds of inadmissibility or even removal from the
U.S. prior to completing the adjustment of status process. Furthermore, as seen with the
IRCA, significant concerns are raised for sponsoring employers in the context of Section
245(i); they are subject to sanctions if deemed to have knowingly employed an applicant
prior to their USCIS work authorization or adjustment of status.50
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There is no fee waiver available for the fine, though it does not apply to unmarried individuals
under 17 years of age or spouses or children of those who applied for family unity purposes. INA §
245; 8 USC § 1255, https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8section1255&num=0&edition=prelim.
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Country-Specific Acts
Certain acts focus on undocumented individuals from specific countries. The Nicaragua
Adjustment and Central American Relief Act (NACARA) of 1997 affected certain
Nicaraguans, Cubans, Salvadorans, Guatemalans, and Eastern Europeans who applied for
asylum in the U.S., though the section for Nicaraguans and Cubans ended in 2000. The
Haitian Refugee Immigration Fairness Act passed shortly after NACARA was first passed.
While modeling a future framework by limiting the group of those eligible for a pathway
to permanent residency could potentially appease certain proponents or justify certain
executive actions based on narrowness, it would not serve as a reasonable solution given
that DACA currently includes applicants from all countries, and as such certain Dreamers
would only be excluded.

Key Points for a Similar Permanent Residency Strategy for DACA
While they may not be vast, the examples of granting relief from deportation and potential
pathways to permanent residency for undocumented immigrants through law are certainly
concrete. And the results have been lasting. These laws have enabled millions of people
working in difficult jobs for less than minimum wage to finally have status and confidently
seek the employment rights afforded to legal workers.
Similar incorporation of provisions into new laws on immigration reform would not be
unprecedented, and lawmakers can glean several ideas of importance from these acts when
defining the components of a future act enabling DACA recipients to lawfully apply for
permanent residency and eventually citizenship.
It would be disappointing to see status for Dreamers incorporated into an act in exchange
for inclusion of other provisions that set back immigration reform, as occurred in some of
the past examples. Employer sanctions or restrictions, as seen with Section 245(i) and the
IRCA, could also put DACA recipients at risk by decreasing the likelihood of employer
sponsorship which, in many ways, is already nearly impossible to obtain. It is critical that
employers not be deterred from hiring DACA recipients or sponsoring them through the
green card process, as some argue occurred with the IRCA and Section 245(i).
Ideally, a new act would include a specific provision indicating that employers will not be
penalized for sponsoring an individual who was not authorized to work in the U.S. but
would have otherwise qualified for DACA, especially in light of the suspension of new
applications after the Trump administration actions to halt it.51 There may also be potential
to take one more step to protect Dreamers by incentivizing employers who already employ
DACA recipients. While this would be unprecedented from an immigration standpoint, as
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For an application requirement such as proving a certain number of years of work experience,
applicants may face obstacles, as evidence proving continuous employment can be difficult to obtain
in the case where there was an unlawful employment arrangement while the employee was
undocumented. Employers may be unwilling to sign letters verifying employment where it was
unauthorized, and applicants may hesitate to disclose it if they are unsure of the repercussions. It will
be important to create clarifying memoranda and guidance on adjudication in these contexts.
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most programs work within strict limitations aimed at protecting U.S. workers, it could
perhaps be approached through policy with justification from a moral and economic
perspective given the compelling situation of the Dreamers.
A model carrying a fine for applicants as set forth under Section 245(i) is undesirable, as it
could dissuade applicants who may not be able to afford the application fees, legal fees
where applicable, or the fine itself. Though USCIS does authorize filing fee waivers in
certain contexts, requests usually involve proving an “inability to pay” the fee.52
Requirements for sufficient proof of this inability can be vague and may also not be
prudent to include for fear of raising flags for an officer with regard to the sponsor income
requirements or the public charge rule. Overall costs associated with a fine can be high,
particularly if an applicant seeks legal assistance as discussed further below. The fine itself
could also be construed as unreasonably punitive, given the unique circumstances of those
unlawfully present through childhood arrival.
The limited circumstances of the prior examples also demonstrate that a future permanent
residency law for Dreamers should allow for procedures that are smooth and immediate.
The urgency may not be relevant to those who receive DACA prior to applying, as their
removal would already be deferred, at least for two years, but it will be important in the
context of an executive action as discussed below, and it will reduce the risks of deportation
prior to completion of the process for adjustment of status applicants without DACA.
The period of time leading up to the implementation of the IRCA set useful examples for
preparation and logistics. Specific administrative instructions to USCIS in advance of a new
law would be beneficial, particularly with the aim of minimizing discretion and increasing
efficiency. While the wording of the future law itself would ideally eliminate room for
subjectivity wherever possible, accompanying instructions limiting USCIS discretion may
also help to prevent frequent RFEs and denials based on adjudicating officers’ personal
concerns about applicants meeting particular requirements that can be interpreted freely.
As with Section 245(i), future provisions enabling undocumented immigrants to adjust
status from within the U.S. would need to include not only those who are inadmissible due
to unlawful entry, but also those who have overstayed visas or violated their terms by
working or studying without authorization.53
Future reform laws could also allow for DACA recipients to immediately include
dependent spouses and children on applications, as is the process with most LPR filings,
rather than require a subsequent application to sponsor them or a future governmental act
to include them, as occurred with the IRCA.
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While the analysis thus far has focused on the content of future laws in light of related laws
from the past, these examples can still be relevant to other forms of actions such as
executive orders, which will be discussed in further detail below.

Proposed Acts Related to DACA
In considering ideal pathways to permanent residency for DACA recipients, it is valuable to
examine and compare key unpassed proposals involving such plans.

The Dream Acts
The original DREAM Act and its various modified versions serve as examples that lay out
potential groundwork for future immigration reform. In 2001, the Development, Relief,
and Education for Alien Minors Act (DREAM Act) was introduced in the Senate. It would
have permitted states to determine state residency for higher education purposes,
authorized the U.S. attorney general to cancel removal of certain unlawfully present
individuals under 21 years of age attending higher education institutions, and allowed these
individuals to apply for permanent residency from within the United States.54 The bill did
not pass in Congress, and though several versions of it were reintroduced in the years to
follow, it repeatedly failed. The Dream Act of 2021 was introduced to Congress recently,
and its contents are the same as those proposed in prior versions.55
The Dream and Promise Act incorporated many of the favorable components of past
amnesty acts while eliminating some of the pitfalls. It was introduced as a bill in March 2019
and was passed in the House of Representatives. It expanded upon the DREAM Act by
allowing for recipients of DACA as well as those with Temporary Protected Status (TPS) and
Deferred Enforced Departure (DED) to apply for a conditional green card with permission to
work and travel, so long as they met certain requirements.56 The bill also referred to special
streamlined procedures for those already granted DACA to apply for cancellation of removal
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and adjustment of status to conditional permanent residency with ten-year validity.57 DACA
recipients or those eligible for DACA who still met the requirements for DACA would
automatically qualify for the conditional permanent residency.
Conditional permanent residents could apply for regular LPR status upon meeting one of
the following conditions: graduating from a university or a two-year community college,
completing two years of study within a bachelor’s degree program or other higher degree
program or receiving a certain recognized postsecondary credential; serving two years in
the military (with honorable discharge if discharged); or demonstrating employment over
a total period of three years with employment authorization for at least 75% of that time.
Applicants for LPR status were also required to maintain continuous residency in the U.S.,
pass security and criminal background clearances, and pass certain English, U.S. history,
and government testing requirements.
For both conditional permanent residency and LPR status, applicants would have had to
submit qualifying applications, pay filing fees, and submit biographic data to the U.S.
government.
While the biographic data, which normally includes a digital photo and fingerprinting,
could be of concern for many of the reasons discussed in relation to deportation, the act
also stated that information provided in LPR applications (or DACA requests) could not be
used for the purpose of immigration enforcement and that files could not be referred to
Immigration and Customs Enforcement (ICE) based solely on information provided in
these applications.58
One of the advantages for Dreamers found in the Dream and Promise Act was the
possibility of applying directly for LPR status if they met the qualifications for conditional
permanent residency status and the requirements for adjusting to LPR status. However,
even if they were not eligible for the LPR status while, for example, they were still in their
first year of study and had not yet been employed, they still had the option of first
applying for the conditional permanent residency status while completing the
requirements that would enable them to adjust to LPR status.
The act would have also paused deportation proceedings for Dreamers eligible for
conditional permanent residency status or those under the age of 18 meeting those
requirements except for the fact that they were not yet enrolled in high school.
Most importantly, the criteria under the Dream and Promise Act was broad, and it
encompassed a new group of individuals who had been previously overlooked by DACA—
those with no education but solid work experience. It would certainly be desirable to
include a similar category in a future law.
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American Dream and Promise Act of 2019, H.R. 6, 116th Cong. (1st Sess. 2019),
https://www.congress.gov/bill/116th-congress/house-bill/6/text.
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The limitations to the act, though minimal, could still be detrimental to applicants—the
act included a section enabling the DHS to provisionally deny an application for
conditional permanent residency based on “clear and convincing evidence” of a public
safety concern or gang participation within the preceding five years, though judicial
review would be available.59
While clear and convincing may sound like a high standard, it leaves a great deal of room
for subjectivity in adjudication. The act did include a provision stating that allegations of
gang membership obtained from a state or federal in-house or local database or a network
used for sharing information across law enforcement agencies would not establish such
participation. However, an officer reviewing an application could potentially determine
that a name matched one that had been previously flagged in a prior application or
matched gang member information found online, or erroneously link an applicant to other
groups threatening public safety. This could significantly delay an application process or
lead to denial. Where a negative finding related to safety threats is in fact erroneous, it can
be extremely difficult for an applicant to prove otherwise. An applicant with a parent or
sibling who was involved in a gang or other activities deemed by an officer to be a public
threat could also potentially be penalized and denied due to suspected activities, even if the
applicant had no direct involvement.60
Furthermore, DACA already incorporates requirements related to security by excluding
those who have been convicted of certain crimes. Even in the DREAM Act itself, a recipient
of conditional permanent residency would not qualify for permanent residency if a crime
was committed during the conditional permanent residency period, and under current law,
once any individual has LPR status, there are still deportable offenses for green card
holders.61 Thus, if a similar structure to that of the Dream and Promise Act were to be
implemented, exclusion of the public safety provision would lower the risk of denial of
applicants on speculation or potentially feeble grounds.
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There are several concerns that beginning with conditional permanent residency may
raise, related to both perception and efficiency. If an employer learns that a job applicant
has a conditional green card, (even if it were to have ten-year validity), it could be
perceived as a red flag; the applicant may be less likely to receive a job offer due to
misconceptions regarding eligibility to work and future stability in the country.
Furthermore, an applicant who begins with conditional permanent residency and then
applies for LPR status would be required to go through two application processes,
extending wait times for status and costs incurred.

The Border Security, Economic Opportunity, and Immigration Modernization Act
The Border Security, Economic Opportunity, and Immigration Modernization Act of 2013
passed in the Senate with key provisions of the DREAM Act incorporated. It would have
first allowed qualifying DACA recipients to apply for registered provisional immigrant
(RPI) status if attending a college or university or serving in the military.62 It also would
have enabled those who were deported to apply to reenter the U.S. if they met certain
eligibility requirements.63 Certain undocumented immigrants who were physically present
in the U.S. on or before December 31, 2011 and maintained continuous presence up until
the date of application for RPI status would have been considered “lawfully present” in the
U.S. as of the date of filing for RPI status. They would then have been authorized to work.64
Qualifying individuals with RPI status would have been eligible to apply for full LPR status
after five years. In order to qualify, they would have had to: have entered the U.S. before
the age of 16; have earned a high school diploma or a GED; and have received a higher
education degree or completed two years toward a degree from a higher education
institution, or have served honorably in the military for four years. The act incorporated
an option for the DHS to adopt streamlined procedures for those already granted DACA to
adjust to LPR status and bypass the RPI status.65 Much like the conditional permanent
residency component of the Dream and Promise Act, RPI status is not ideal, as holders of
such status could be subject to the same stigmas and would face similar time and cost
barriers. However, provisions related to the permission for reentry as well as the
consideration of individuals as lawfully present as of a certain date are both positive
components of the act.
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Related Bills
Since the Trump administration ended DACA, Republican proposals have touched on
preserving the program in exchange for plans to advance border-restricting agendas. In
2018, a bill proposing immigration reforms and border wall funding also included a
temporary legal status provision for those in the DACA program, though no long-term
solution or pathway to permanent residency.66 Another bill that year offered amnesty as a
pathway to permanent residency for those meeting the same general qualifying criteria
required under DACA and for adult sons and daughters of certain guest workers meeting
certain criteria. However, the bill also proposed multiple border enforcement provisions.67
Status for the undocumented can be polarizing, and some compromise with respect to the
broadness of the reform will likely be necessary, particularly given the current political
climate. But ideally, there would be no compromise with regard to the level of humanity
seen in future actions, and Dreamers would not be given status in exchange for tighter
restrictions that would negatively affect thousands of other immigrants with their own
ambitions and merits.

Part 4. Creating the Pathway: Legal Mechanisms
Valuable examples of previously enacted and proposed laws provide background and
perspective to the discussion around DACA. They may play a part in steering the
government toward a new plan that will enable Dreamers to quickly and effectively
become permanent residents, encompassing the moral and practical justifications that
would back it.

A Proposed Model Plan
In her 2020 campaign as a Democratic presidential candidate, Vice President Kamala Harris
proposed a plan that would enable Dreamers to apply for permanent residency and covered
much of the positive components of prior plans. It involved executive actions that would
grant “parole in place” and retroactive work authorizations, allowing Dreamers to apply for
permanent residency through adjustment of status if they met certain criteria, such as
qualifying for LPR status through marriage to a U.S. citizen or sponsored by an employer.
The actions would have officially deemed the act of living in the U.S. without status to be
through no fault of the Dreamers and removed the associated ban. Furthermore, the plan
would have extended DACA eligibility to a larger group including parents of DACA
recipients and those with eligible military service or community connections.68
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Securing America’s Future Act of 2018, H.R. 4760, 115th Cong. (2d sess. 2018), (Washington: GPO).
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The plan was fair and effective, showcasing a progressive way of swiftly placing Dreamers
on a pathway to citizenship. Its content and mechanisms shine light on practical ways for
the government to take immediate steps through executive action while also working to
pass laws that leave long-term solutions in the case of overturn.
After taking office, the Biden administration sent an immigration bill to Congress called
the “U.S. Citizenship Act of 2021.” Under the proposed legislation, Dreamers who meet
specific requirements will be eligible for green cards immediately. After three years, if they
pass additional background checks and demonstrate knowledge of English and U.S. civics,
they may apply for citizenship.69 The bill adds a bit more promise to the hope that the
administration has been stirring since the first day Biden and Harris took office, and those
involved in the DACA debate will certainly continue to watch closely for next steps.

Irreversibility versus Immediacy: Congressional versus Executive Action
Congressional action will be necessary to solidify the Dreamers’ pathway to permanent
residency under law so that it will not be vulnerable to future reversal by subsequent
administrations, as occurred in the case of DACA. Yet executive actions are still critical in
that they will be needed to provide immediate relief by reinstating the DACA program or
creating other programs to prevent deportation and set the permanent residency
application process in motion for those immediately eligible, while simultaneously making
efforts to turn the pathway to permanent residency into law.
An immediate executive order reinstating DACA (or creating a replacement or additional
program giving temporary legal status to Dreamers) will likely be the first practical step in
this journey. A subsequent executive order such as the one proposed by Vice President
Harris could set out a mechanism for Dreamers to immediately apply for permanent
residency. It would be critical to ensure that the pathway is expeditious enough that it
would enable applicants to finalize the process within four years, so as to avoid a scenario
of a future overturn leaving applicants with no recourse. For example, in the case of an
executive order enacting a process to first apply for RPI or conditional LPR status,
applicants only ready to submit their LPR application after four years’ time could find
themselves facing rejection in the wake of a change in administration. Those with pending
applications at that time would face similar concerns.
For these reasons, while congressional action is in progress, immediate executive action
granting temporary status and eligibility for full LPR status will be important, and it may
have the potential to be enacted through one of the existing mechanisms outlined below.
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White House, “Fact Sheet: President Biden Sends Immigration Bill to Congress as part of His
Commitment to Modernize our Immigration System,” January 20, 2021,
https://www.whitehouse.gov/briefing-room/statements-releases/2021/01/20/fact-sheet-presidentbiden-sends-immigration-bill-to-congress-as-part-of-his-commitment-to-modernize-ourimmigration-system/. At the time of writing this paper, the full text of the bill has not yet been made
public.
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Pardon
The Constitution grants the president the ability to pardon under the broad power of
executive clemency. Scholars disagree over whether this option would be viable for
Dreamers, as some argue that an immigration violation is a civil rather than criminal
violation, and only federal criminal offenses are pardonable.70 Others maintain that such
distinctions did not exist at the time the Constitution was written and that presidents were
pardoned for offenses at the time that are today categorized as civil, indicating that there
was no original intent to rule out the possibility of a presidential pardon for such
violations.71 Regardless, the Obama administration has emphasized the president’s inability
to grant undocumented immigrants status via clemency,72 and it is indeed important to
remember that while a pardon or similar action would at least protect Dreamers from
deportation and remove the need to apply for DACA itself, it would not automatically
confer status.
Without being able to work, a pardoned Dreamer would have extremely low chances of
qualifying to apply for any type of employment-based LPR status, or even nonimmigrant
worker status from within the U.S. for that matter. And unfortunately, while a pardoned
Dreamer could potentially leave the country and apply to return, the chances of a consular
officer denying a nonimmigrant visa due to perceived immigrant intent would be very high.
A pardon would therefore only be a first step on a long journey for Dreamers, as the
pardoned would have no work permits, and would still be required to qualify for LPR
status before even being able to undergo the application process. If utilized, the pardon
could be a preliminary measure to remove inadmissibility combined with other measures
to facilitate immediate or expedited LPR status. However, because of the controversial
arguments surrounding a pardon in this context and the fact that it implies criminality
rather than supporting a policy that Dreamers are not responsible for their unlawful status,
other tools such as parole or TPS may in fact be more desirable.
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The Department of Justice states that it extends to federal crimes. U.S. Department of Justice,
“Office of the Pardon Attorney,” updated April 29, 2020, https://www.justice.gov/pardon/aboutoffice.
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balance%20Obama%27s%20record%20as%20having%20deported%20more%20.
72
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Parole
Congress granted power to the executive branch to allow individuals into the country who
otherwise would not be permitted entry. However, the authority was narrow and intended
for use on a case-by-case basis for urgent humanitarian reasons or a significant public
benefit. More specifically, the Immigration and Nationality Act’s parole provision granted
authority to the attorney general as the head of the Department of Justice (DOJ) to grant
parole in two relevant scenarios: for “emergent reasons” and for “reasons deemed strictly in
the public interest.”73
The Homeland Security Act of 2002 abolished the DOJ’s INS and gave most immigration
authority to the new Department of Homeland Security (DHS); thus, the DHS secretary
now exercises immigration parole authority.74 INA Sec. 212(d)(5)(A) states that the secretary
of homeland security may exercise discretion to parole individuals into the U.S.
temporarily on a “case-by-case basis” and references “urgent humanitarian reasons” or
“significant public benefit.”75 The secretary of homeland security has delegated parole
authority to USCIS, Customs and Border Patrol (CBP), and ICE.
Parole has been used in the context of the undocumented in the past. The Cuban Adjustment
Act allows for Cuban nationals to adjust status if paroled into the U.S., physically present in
the U.S. for at least one year, and otherwise inadmissible. The accompanying policy known
as “wet-foot/dry-foot” was aimed at encouraging Cubans to come to the U.S. and set out an
understanding that those arriving on U.S. soil may request parole.76
Similar programs have targeted those who otherwise may not have been able to enter the
U.S. The Central American Minors refugee program of 2014 enabled certain minors in El
Salvador, Guatemala, and Honduras to apply for refugee resettlement in the U.S., and those
deemed ineligible were considered by USCIS for parole. The Cuban Medical Professional
Parole Program even allowed for qualifying individuals to apply for parole at a USCIS
office or embassy abroad along with immediate family members.77 The Haitian Family
Reunification Parole Program and the Cuban Family Reunification Parole programs were
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It was in the 1950s that U.S. administrations began using this for refugees. See Congressional
Research Service, “Immigration Parole,” October 15, 2020,
https://fas.org/sgp/crs/homesec/R46570.pdf
74
https://fas.org/sgp/crs/homesec/R46570.pdf.
75
Immigration and Nationality Act USC § 212(d)(5)(A), 8 CFR 212(5), “Parole of Aliens into the United
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returned to Cuba or resettled. U.S. Department of Homeland Security, “Fact Sheet: Changes to Parole
and Expedited Removal Policies Affecting Cuban Nationals,” January 12, 2017,
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created to allow for family members awaiting adjudication of a family-based immigrant
petition abroad to enter the U.S.78
“Parole in place” is used to refer to the granting of parole to those already in the United
States after unlawful entry to allow them to remain.79 The National Defense Authorization
Act (NDAA) of December 20, 2019 is a relatively recent development that reinforces
executive use of this power in a positive way. It includes a provision allowing for parole in
place for undocumented migrants who are close relatives of soldiers. Under the NDAA,
parole in place can be extended to a very sympathetic, very small category of people. It
requires consideration on a case-by-case basis and as to whether the granting would
constitute a significant public benefit.80 This was the rationale for DACA and DAPA.
However, DAPA was blocked by the courts for failure to limit its use of parole in place.
When the Republican governors from twenty-six states filed the initial lawsuit against
DAPA, they argued that the president did not have the authority to grant parole in place on
such a widespread scale, that it violated the Administrative Procedures Act (APA), and that
it would inflict financial harm on states (Texas, for example, specifically emphasized the
millions of dollars to be spent on driver’s licenses for DAPA recipients).81 The Supreme
Court ruling allowed the lower court’s ruling on the termination of the program to stand
without ruling on the constitutionality of DAPA itself.82
While there may be similar challenges to a new executive order using parole in place
authority for Dreamers, several measures can be taken to mitigate these risks. First, the
NDAA may help strengthen a future plan; while before the granting of parole in place to
Dreamers would have had to rely on limited discretion under the INA only, it can now rely
on the NDAA’s confirmation of the grant of authority to the DHS to use it.
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“Fact Sheet: The Use of Parole under Immigration Law,” American Immigration Council, January
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Second, it would be important to ensure that the new executive order using parole in place
strictly follows the APA by, for example, issuing detailed regulations, seeking public input,
and going through the regular rulemaking process.83
A third factor to consider when creating a new executive order would be the range of its
scope. Of course it would be desirable to include the expanded group of individuals
covered by DAPA, but if the action were to focus solely on Dreamers (specifically those
who qualify under the original DACA criteria), it could have a stronger foundation when
facing questions regarding its narrowness and case-by-case basis. Such actions could also
potentially strengthen an argument that the measure is a significant public benefit, as those
qualifying for DACA have already been deemed to have a compelling case. Of course, from
the public benefits perspective, it would not be unreasonable to also consider an inclusion
of immediate family members who fit within this definition by supporting Dreamers.
With the newest member of the Supreme Court adding another conservative voice, it will
be essential to ensure that the new plan is constitutionally sound and leaves little room for
interpretation of its compliance with the APA. INA 242(a)(2)(B) does insulate certain
discretionary determinations for relief by the attorney general or secretary of homeland
security from judicial review. The APA also includes a provision excluding the review of
acts based on urgent humanitarian reasons and significant public benefit, as those are types
of actions that the judiciary will generally not review and leave to the determination of the
administration. Such executive use of parole in place to provide relief to Dreamers may
therefore be protected, to some extent, from challenge in the courts. Accordingly, it will be
important to ensure strong wording related to discretionary action and the humanitarian
and public benefit grounds for these actions in order to further shield them from potential
judicial challenges. These measures could also help to avoid other potential legal pitfalls or
challenges by future administrations, such as the allegations of “unconstitutional
usurpation of congressional authority” that the Trump administration used as logic for the
2017 cancellation of DAPA.
Thus, potential strategies to strengthen future plans against potential interference could
include: additional measures to ensure strict compliance with the APA; grounding the
justified use of parole in place by the executive branch in the NDAA; and ensuring that the
wording specifically limits the scope of the process to DACA recipients and those who
qualify for DACA and, if expanded, a very particular and specific group.
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In the court case on DAPA, Supreme Court Justice Clarence Thomas filed an opinion in which he
indicated that the DHS did not observe the APA procedures in creating DACA by failing to: provide
opportunity for commentary from interested parties on various aspects of society; provide
discussion of economic considerations and national security interests; provide substantial policy
justifications for treating youth brought to the country differently from others who have lived in the
country for years; and invoke laws authorizing the DHS to create the program beyond consistency
with existing law.
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Temporary Protected Status
Temporary Protected Status (TPS) is another mechanism already in place under law in the
form of a statutory program. Under Title 8, Section 1254a of the U.S. Code, the U.S.
president is authorized to grant foreign nationals TPS. TPS has been used in the past
mainly for Salvadorians, Hondurans, and Haitians, but it has also included other countries
such as Nicaragua, Nepal, Syria, Yemen, Sudan, Somalia, and South Sudan.84 It has mainly
been employed in the context of civil war and earthquakes. The wording of the law also
authorizes the use of TPS in light of certain disasters, including epidemics. 85 TPS enables
individuals to both stay in the U.S. and work lawfully, and it is valid for periods of up to a
year and a half, with the possibility of indefinite renewal by the government.
The granting of TPS to Dreamers under this law could potentially be justified given the
global pandemic, provided that the government can designate the home country of each
Dreamer as having conditions that are unsafe for return.86
Parole in place would likely be preferable because it would not be limited to use in the
context of a pandemic. It would not be susceptible to questioning regarding the state of
affairs of the applicant’s country of origin in comparison to those of the U.S., when cases
might be equally as high in the U.S. if not worse. The program could, however, be used
alongside parole in place, allowing applicants to apply for either depending on their
individual circumstances.
TPS would provide relief from removal and the ability to work in the U.S. Much like parole
in place, TPS would not automatically grant permanent residency status to Dreamers,
though it could remove the inadmissibility factor, meaning Dreamers would be permitted
to apply for lawful permanent residency if they qualify under one of the immigrant
categories such as through sponsorship by a qualifying relative or employer.87
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The mechanisms of parole in place or TPS (or both) could be used in conjunction with
another plan particularly targeting DACA recipients or on their own. While these options
could give status to those unlawfully present in the U.S. as of the date of the pandemic, they
would not provide a complete solution for all Dreamers, as those without a qualifying
employer or relative who is a U.S. citizen or eligibility under one of the other existing
immigrant classes would be excluded from the option of applying for permanent residency
as outlined below.

Conversion of Temporary Status to LPR Status
Once Dreamers are granted temporary status by means of one of the mechanisms above, it
will be necessary to establish a way for them to obtain LPR status. Assuming the granting of
LPR status is not automatic, a Dreamer would be required to qualify under one of the
existing LPR status categories such as through employment or family sponsorship, as a
special immigrant, or under other limited circumstances.88 Therefore, an executive order
granting status to Dreamers would not alone guarantee a pathway to permanent residency;
it would only open the door for those who qualify under one of the existing categories to
apply. If an executive order or an act were to create an entirely new immigrant category for
those who meet the DACA criteria to apply without employer sponsorship, all Dreamers
would have the new certainty of being able to file an immigrant petition through consular
processing immediately or adjust status once obtaining lawful temporary status.
For those abroad who wish to come to the U.S., programs similar to the Cuban Medical
Professional Parole programs could also be considered, enabling applications to be made at
consulates abroad. The qualification criteria could directly focus on targeting groups
meeting minimal education or employment requirements similar to the DACA criteria.
However, the scope of this paper is limited to solutions for Dreamers, rather than intended
to address solutions for certain populations who would otherwise not qualify to immigrate
to the U.S. and therefore be likely to enter the U.S. without inspection. However, it
certainly merits further discussion in another context.
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Part 5. Paving the Pathway: Logistics and the Impact on Applicants
When mapping the pathway to LPR status for Dreamers, it is prudent to examine key
points of concern that have been touched on in more detail, and explore the ways in which
a potential law or executive action may affect them.

Wait Times for Temporary Status
The granting of status to DACA recipients would ideally be swift and unambiguous.
Whether action is taken via immediate executive order or signed into law, Dreamers will
benefit the most from an immigration standpoint if they are granted not only temporary
status, but also LPR status as quickly as possible. Assuming there would be two prongs to
consider, immediate temporary status and LPR status, both would need to be as
expeditious as possible in order to protect Dreamers from the existing threats they face.
In an ideal scenario, the granting of status would be immediate in itself, such as by means
of an executive order with a blanket rule giving Dreamers temporary status and enabling
them to apply for LPR status. However, as the current mechanisms in place (such as parole
in place and TPS) already involve applications (as does DACA), such models would likely be
followed. In the case of both TPS and parole in place, obtaining status and the
accompanying work authorization is not automatic—individuals must go through an
application process with USCIS to obtain status (similar to the way DACA recipients must
apply) by filing forms with supporting evidence, giving biometrics, and attending an
interview where applicable.89
Because of these existing formats, anything more immediate would be difficult to imagine.
An automatic conferral of status would not only be unprecedented, it would also be
challenging to implement without USCIS applications to at least identify recipients. USCIS
applications would provide a means by which Dreamers who are currently hidden and
fully undocumented can come forward to identify themselves and obtain status.
Minimal application requirements along with expedited USCIS processing timelines will be
important. Even if the mechanism providing status, such as an executive order authorizing
parole in place or TPS, were to be challenged and blocked by courts, or reversed by a
future administration, at least those who apply would have time to obtain status, and the
mechanism would then have fulfilled its intended purpose of enabling approved applicants
to move forward with LPR applications while the challenge is playing out in court.
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Automatic Conferral of LPR Status
As for the LPR application itself, given the extent to which wait times can fluctuate and
increase in times of crisis, even the most organized and quickest applicant is subject to an
extensive wait once an LPR application is submitted. For this reason, Dreamers meeting at
least the DACA requirements should certainly be entitled to apply for full LPR status rather
than being restricted to a conditional status that would require a subsequent application.
The question of whether applicants will be required to submit an immigrant application or
LPR status will be conferred automatically goes hand in hand with the question of whether
applicants would be required to qualify under one of the existing immigrant categories or
would be automatically eligible under the DACA criteria.
Under a model requiring a formal application, even if DACA recipients receive parole in
place and no longer face the bar on adjusting status, those who do not qualify under one of
the existing immigrant categories would be excluded.90 Those who find an employer may
still be subject to years of uncertainty, as most employers are not willing to sponsor a new
employee for a green card immediately given all of the rigorous requirements.
Furthermore, it is important to remember that Dreamers who entered the U.S. without any
form of documentation may be subject to additional barriers and delays in obtaining
appropriate identification documents in order to go through the application process in the
first place. A procedure where all DACA recipients immediately qualify for LPR status
without a formal application under one of the existing immigrant categories would
therefore significantly decrease wait times and include more applicants. However, as
mentioned earlier, it could be both difficult and time-consuming to create a whole new
immigrant category under the INA.
Granting LPR status automatically deserves consideration, even if, as with the temporary
status, there may not be a legal means in place to enable such an unprecedented measure.
Implementing automatic conferral of LPR status with no new category would be
problematic for those who do not otherwise qualify. Further, were this to be done by
means of a new immigrant category under which all Dreamers would qualify, legal
authority would be required, either through amending the INA or a specific program or
policy similar to that implemented for the Cuban Adjustment of Status Act. Though it may
not be feasible, automatic conferral of LPR status should still be explored, whether under a
new immigrant category for those meeting DACA requirements or for those meeting the
requirements of one of the existing immigrant categories.
Automatic conferral might be granted to those already identified through DACA or a newly
implemented parole in place or TPS program. Were this to occur, different models could
be considered. For example, the automatic conferral could be requested within the
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temporary status application by permitting the forms and materials to be submitted
simultaneously alongside the initial status application, or even as a component of the main
form required to request the initial grant of temporary status. There could also be an
online registration system similar to the one implemented for H-1B applications, where
applicants can fill out basic information and then, if selected in the H-1B lottery (or in this
case once reviewed), the actual application may be submitted through streamlined
procedures. The LPR application could also be a second prong available to those who come
forward to obtain temporary status through USCIS (in the example case of an application
for parole in place or TPS) with an application requiring minimal documentation.
DACA could provide a strong framework for the expediting of status and LPR applications.
Those already enrolled in the DACA program could be granted parole. USCIS could utilize
the DACA program in other ways as well. For example, the government could make use of
existing data by sending TPS or parole in place notices to all program registrants. As for the
LPR status, this model could also potentially be viable—conditional approval notices could
be sent to all DACA program registrants, who could then be required to sign the notice and
submit basic requisite documentation, such as a passport copy and police clearance, in order
to be invited to an interview.91 If conferral of LPR status were truly automatic, the green card
could even be sent directly to all DACA recipients without requiring a formal application.
Though an interview would be less streamlined for applicants than simply mailing in a
response to an invitation or receiving a green card directly with no formal application
procedure, it could present a suitable compromise as an alternative that would still allow the
government a robust step in adjudication prior to granting LPR status. An interview may also
strengthen the discretionary, case-by-case nature of the pathway chosen by the government,
which could mitigate the risk of being challenged in court or by future administrations.
While formats with expedited LPR applications or an automatic LPR grant such as these
may not be well-received initially, as they do not match most regular processing formats
currently practiced by USCIS, they do carry some advantages, such as reducing the burden
on the system by decreasing the amount of documentation for review by USCIS Service
Centers. They also, most importantly, serve as a way of facilitating DACA program
participants’ access to LPR status. Directly contacting current DACA participants would also
decrease the risk of excluding those who lack access to information or knowledge of the
new program. Similar actions related to notice have even been ordered by a court in the
past, in the context of notifying DACA participants of reinstatement of the program after
its prior abolishment.92
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The Duration of the Immigrant Application Process
If a future model were to remove the inadmissibility factor but still require individuals to
submit an LPR application through one of the existing categories with USCIS, or even if a
new one were to be created under which applicants could apply by submitting an
application (rather than having LPR status conferred automatically), it would be useful to
examine a standard LPR application process.
Generally, the adjustment of status process involves two components, an immigrant
petition (Form I-130 for family members or Form I-140 for employers)93 as well as an
adjustment of status application. The I-140 petition allows for “premium processing
service,” which affords expedited fifteen-calendar-day processing for an additional fee of
approximately $2,500.94
The second component of the process is the I-485 adjustment of status application. A work
permit and permission to travel can be submitted simultaneously with the adjustment of
status application. If approved, the advance parole and work authorization enable those who
did not have underlying nonimmigrant work authorization status or were unable to renew it
to continue working while the application is pending and travel after the adjustment of status
application has been submitted, which normally would not be permitted without its approval
or another underlying status allowing for it. USCIS does not currently offer premium
processing for adjustment of status applications. Wait times can range from approximately
eight months to over two years and vary widely depending on the field office or service
center.95 For those without current priority dates under the visa bulletin, wait times can last
for up to 10 years.96
In the case of LPR applications for Dreamers, it would certainly be important to offer a
premium processing option for the immigrant petition component of the application, as
currently exists for certain types of immigrant employment applications. Premium
processing may not significantly reduce wait times if it is not additionally offered for the
adjustment of status component of the process or if an applicant’s priority date is not yet
current,97 so it may not significantly reduce the overall timeline, but it would still contribute
93
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categories under first preference category for Mexican is listed for January 1998. For further
information, see U.S. Department of State, “Visa Bulletin for December 2020,”
https://travel.state.gov/content/travel/en/legal/visa-law0/visa-bulletin/2021/visa-bulletin-fordecember-2020.html.
97
Enabling premium processing of adjustment of status would not likely be possible given that it is
currently not available for other immigrants adjusting status.
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positively toward streamlining the finalization of the overall application process. Some
applicants prefer the option of filing for the immigrant petition in advance in order to have
an outcome before filing for adjustment of status. If an adjustment of status application is
filed for concurrently with an immigrant petition that is denied, it will also be denied without
the refund of any fees. Thus, a premium processing option would enable applicants who
choose to wait to file an adjustment of status application until after the outcome of the
immigrant petition (and those required to file first in order to obtain a priority date and
await visa availability) to move forward to adjustment of status more quickly.
For both prongs of the process, for Dreamers submitting an application for temporary
status through parole in place or TPS and a subsequent LPR application through means of
adjustment of status, it would be helpful to set expeditious processing standards—perhaps
speed of processing could be enhanced by delegating a specific service center and
increasing hiring, even if temporarily, in anticipation of an influx of applications when the
new measures take place.98
In July 2011, when DACA was first being implemented, the USCIS ombudsman found that
there was no formal procedure in place for handling DACA requests and a lack of
standardization among local offices, causing DACA requests to remain pending for
extended periods. The ombudsman made official recommendations to improve
transparency and consistency in the USCIS process. The review focused on ensuring that
individuals were well-informed regarding how to submit an application, received decisions
in a timely manner, and experienced consistency in adjudication. The recommendations
focused on creating internal procedures for acceptance and public information describing
procedures for making requests, issuing receipts with timelines and contact information,
processing, and the inventory of requests, among other topics.99
Receipt notices enable an applicant to ensure an application is being processed. For those
with no status, they are a particularly critical first prong in the process, as the receipt would
serve as a first form of documentation proving that an application for status is pending
with USCIS and thus confer some form of implied status while awaiting a decision on
temporary status. In general, it is important that applicants receive the receipt notices
quickly, as they also provide information regarding which office to contact and how to
monitor status of the pending application.100 With government allocation of specific
standards to USCIS centers and additional funds, Dreamers would be more likely to see
rapid adjudication and consistency.

98
As mentioned above, certain measures were taken to promote streamlined processing in the
context of the IRCA such as specialized legislation officers and regional centers for processing.
99
USCIS Ombudsman, “Deferred Action: Recommendations to Improve Transparency and
Consistency in the USCIS Process,” July 11, 2011, https://www.dhs.gov/xlibrary/assets/cisombcombined-dar.pdf.
100
The USCIS tool for checking case statuses can be found online at:
https://egov.uscis.gov/casestatus/landing.do.
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USCIS also currently allows for some applications to be submitted online, which may
significantly decrease the burden for both applicants and adjudicators. Online filings
generally remove the requirement of signing forms in original ink and obtaining money
orders or U.S. dollar checks for filing fees. This could be particularly useful for young
applicants who are comfortable with technology.101
An efficient new plan for permanent residency would ideally allow all Dreamers (or at the
very least those who have received DACA in the past) to adjust their status immediately—
either automatically or via a format that allows for very streamlined processing such as a
response to an invitation or an interview. It would also allow Dreamers to obtain full LPR
status, rather than a conditional LPR status.102

Level of Subjectivity in Adjudication
It is important that a future pathway to permanent residency for Dreamers leave little
room for subjectivity. USCIS has great discretion when adjudicating petitions, though
certain types of applications involve criteria that allow for more subjectivity than others.
Whether an individual possesses a high school diploma, for example, may be fairly
straightforward to prove by submitting the diploma, transcripts, or even an official letter or
information about the high school, leaving few gray areas for officers to deny applications
based on opinions about the degree,103 while a requirement such as good character may be
much vaguer. Employers and applicants alike have certainly suffered from lack of
explanation of objective factors considered by adjudicators.104
USCIS follows the orders of executive actions, but there can be trends in adjudication
depending on the administration and underlying sentiments or unofficial policies. If a
future administration were to attempt to reverse the executive order setting out a pathway
to permanent residency for Dreamers, applicants already in progress could face increased
risks of denials, not only due to the program’s hypothetical demise but also due to officers’
increased stringency in reviewing applications.

101

When an application is filed electronically, a confirmation of receipt will be issued electronically
which can be saved by the applicant, whereas when an application is filed by paper, an applicant must
wait for the receipt notice to arrive in the mail, which can take days to weeks, if not longer,
depending on the location of the applicant and the circumstances of the case.
102
Though the conditional green card should not necessarily be ruled out entirely, as it could be a
useful tool for those who do not yet qualify for DACA to still place themselves on a pathway toward
permanent residency.
103
Officers may still use discretion in all circumstances. For example, where criteria for a specific
type of application such as a USMCA work permit requires a bachelor’s degree, an officer may
require evidence that the degree is related to the occupation and make a judgment as to whether or
not it is sufficiently related based on information provided.
104
USCIS Ombudsman, “Deferred Action: Recommendations to Improve Transparency and
Consistency in the USCIS Process,” July 11, 2011, https://www.dhs.gov/xlibrary/assets/cisombcombined-dar.pdf.
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Therefore, if the requirements will be similar to those under the existing DACA program, it
will be important to issue explicit guidance to USCIS on adjudicating applications under
these criteria specifically in the LPR context (and to consulates where applications are
submitted through consular reprocessing) and exclude any subjective factors.

Expansion of Eligibility—Qualification Criteria and Processing
If a new immigrant category were created for Dreamers, it would be logical for it to mirror
the DACA requirements. In this scenario, as outlined above, DACA program participants
could automatically be granted LPR status. In order to qualify for immediate LPR status,
the individual would, at the very minimum, be enrolled in the DACA program or have
received DACA in the past. If this were to be implemented, whether new DACA applicants
would need to first apply for DACA and then receive a green card or be permitted to apply
directly for a green card by demonstrating eligibility for the DACA program, remains open
for discussion, but ideally the measure would enable USCIS to directly contact DACA
recipients to streamline their application processes. It would also need to include those who
apply for parole in place rather than DACA but meet the DACA criteria.105
Those who have never received DACA could have the option of applying for it.
Alternatively, if their status were to be addressed by means of another action, such as
parole in place, that action would ideally also be immediate or streamlined rather than
require extensive processing through USCIS, and enable USCIS to directly contact
recipients to move forward with the LPR component as well. These individuals could then
automatically be granted LPR status or apply directly for LPR status via submission of a
streamlined application and adjustment of status.
The future plan for permanent residency could also allow for additional applicants beyond
those who meet the DACA requirements. We have seen strong examples of this in other
plans discussed above. For example, those who have not studied at all but meet certain
employment requirements could be included as proposed in the DREAM Act. Additionally,
an individual who has worked for three years in a particular occupation could also qualify,
ideally without the requirement that 75% of that employment be authorized employment
as required with the DREAM Act, which could include even more individuals who worked
consistently despite not being authorized to do so. It may be important to consider that not
all Dreamers necessarily have had the opportunity to attend school, so adding a category
for those who have worked for a certain number of years even without schooling would
ensure that the program does not exclude workers who did not finish high school and
would be unable to enroll.

105
Assuming the parole in place criteria were to be the same as DACA criteria, this overlap would also
be logical.
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Other aspects of the DREAM Act and other proposed acts such as expanding the age
requirement to include those who entered before the age of 18 rather than 16, including
those admitted to a technical school, and including those with community connections
would be desirable, with the view of expanding benefits to as many young, hopeful
undocumented people as possible.
Of course, where borrowing from other examples, it will be important to exclude any of the
additional limiting criteria discussed in the sections related to the existing and proposed acts,
such as the DREAM Act’s history, government, and English testing requirements, that could
reduce the pool of qualifying Dreamer applicants. It also may be important to consider the
extent of the stringency in determining whether applicants meet the English and civics
requirements outlined in the Biden administration’s new bill if it passes.
The current DACA requirements allow for the exclusion of those who are deemed to pose a
threat to national security or public safety. Removing this explicit prong for the green card
process would eliminate dangerous subjectivity by adjudicators as mentioned above and
potentially allow for more approvals. Green card applications are already subject to
extensive vetting from a security perspective, and the existing DACA criteria excludes
those with felonies, significant misdemeanors, or three or more misdemeanors.
Thus, the pool of those qualifying for permanent presidency should at the very least
include those who meet the DACA criteria, and ideally include more, but this may not be
the place to discuss those options as the scope of this paper is limited to Dreamers.

Family Members
Because of the nature of the Dreamers’ arrival in the U.S. as youths, many are accompanied
by parents who are also undocumented. Generally, dependent spouses and children under
21 years of age may be included with a main applicant on permanent residency
applications. If the proposed plan were to enable DACA recipients to immediately include
parents on applications, it could be highly controversial, as seen with DAPA. Perhaps a
reasonable compromise would be to include parents in the parole in place provision. If the
rationale behind permitting Dreamers to remain in the U.S. lawfully is humanitarian, it
may be reasonable to extend it to parents, without whom Dreamers may not be able to live
comfortably due to financial or emotional dependency, particularly the younger Dreamers.
Were family members not to be included in any of the pathways, Dreamers would still
have a way of indirectly affording these benefits to them, but the process would be lengthy.
After becoming green card holders, Dreamers would still not be permitted to sponsor their
parents under current law, and would only be able to do so after becoming citizens and
turning 21.
Future legislation could also potentially allow for certain qualifying children who are U.S.
citizens and have parents who are Dreamers to petition for their parents prior to turning 21.
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Ability to Travel and Work Authorization
Throughout their journey to LPR status, Dreamers will need to be able to work lawfully to
sustain themselves and temporarily travel outside of the country as may be required for
personal or professional purposes.
While some DACA recipients would already have work authorization, an alternative way of
obtaining a work permit would be of great significance to those not enrolled in DACA or those
applying for LPR status under other criteria, such as after being granted parole in place. While
some applicants who submit an adjustment of status application can apply for joint work and
travel authorization as outlined above, it may also be advantageous to consider more
immediate options, particularly for those who are already working unlawfully.
A Dreamer granted parole in place would no longer be inadmissible and would therefore
be permitted to apply for a work permit from within the country without requiring a
waiver of inadmissibility. However, applying for a work permit (outside of the context of a
program that specifically authorizes it, such as DACA) is by no means automatic. Most
work permits require sponsorship or some form of employer involvement.106
There are some scenarios where work is authorized before approval. For example, in
certain instances nonimmigrants may continue working for 240 days after submission of
an extension application.107 H-1B holders may begin working for a new employer after
receiving a receipt notice for a filing, prior to an approval.108 A similar structure could be
implemented for those who have been granted parole in place and are awaiting decisions
allowing them to work in the meantime.
Thus, automatic conferral of a work permit with parole in place or any other legal measure
that is taken to grant immediate status would be ideal, as it would to enable all Dreamers to
support themselves throughout the process of obtaining LPR status.

106

For example, USMCA work permits (formerly NAFTA work permits) enable Mexican and
Canadians to work as nonimmigrants for an employer with minimal employer involvement in the
application process itself, but applicants still require an employer along with evidence of the
employment relationship and a letter from the employer in order to apply.
107
For more information on the contexts in which this may be done and USCIS guidance, see the
USCIS Handbook for Employers M-274, “6.7 Extension of Stay for Certain Nonimmigrant
Categories,” April 27, 2020, https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-foremployers-m-274/60-evidence-of-status-for-certain-categories/67-extensions-of-stay-for-othernonimmigrant-categories.
108
Title 1 — American Competitiveness Act in the Twenty-First Century, 106th Cong. 106–313, 114
State. 1252, (Washington: GPO, 2000), https://uscode.house.gov/statutes/pl/106/313.pdf.
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Border
Once a Dreamer is permitted to travel, there is still a major hurdle—discretion at the
border. Customs and Border Protection (CBP) officers have a great deal of leeway with
respect to decision-making at U.S. ports of entry and have final discretion as to who may or
may not enter the country.109 It would be very important that the discretion be limited with
regard to adjustment of status applicants who obtain advance parole so that they can travel
freely and avoid potential obstacles at the borders. Clear policy along with instructions to
CBP may help to avoid extensive questioning during secondary inspection or possible
denial of admission at the border.

Confidentiality
As discussed earlier in the context of Section 245(i), Dreamers who do not already have
DACA carry the weight of potential deportation while awaiting a green card. These
legitimate concerns can extend to undocumented family members and friends who
reside with the applicant. For this reason, a provision similar to the one proposed in the
Dream and Promise Act preventing ICE from obtaining information about those
unlawfully present would be necessary. It may also be useful to take a step further and
allow a way for applicants to use a safe mailing address and exclude their physical address
altogether. There are examples of protecting confidentiality, such as “safe address,” where
certain vulnerable applicants, such as victims of domestic violence, may use an alternate
mailing address on forms. However, this does not preclude the requirement of disclosing a
physical address.110 The possibility of Dreamers’ excluding a physical address and including
a safe mailing address would mitigate these concerns and potentially encourage more
Dreamers to apply for temporary status and continue on with their LPR applications.

Costs
USCIS applications require the submission of government filing fees. The fee amounts are
regularly updated by the government and vary depending on the type of application. For
example, the government filing fee for a DACA application is $495, and the fee may not be
waived. The government filing fees for an I-140 employment-based permanent residency
application are $700 and for an I-130 family sponsorship permanent residency application
are $535. As outlined earlier, premium processing, where permitted, is expensive. There
are additional government filing fees at other stages of the application process, depending
on the category, such as advertising and recruitment fees involved in the labor certification
component of employment-based applications. The additional government filing fee for
an adjustment of status application is $1,225. All of these government fees exclude costs of
printing (pre-pandemic, USCIS required original signatures on most forms), couriering,
109
8 CFR § 235, “Inspection of Persons Applying for Admission,” January 1, 2012, and 19 CFR. 162.6,
“Regulating border search authority.” Also see the Customs and Border Protection website for an
overview of CBP discretion with respect to searches. Customs and Border Protection, “CBP Search
Authority,” January 5, 2018, https://www.cbp.gov/travel/cbp-search-authority.
110
However, this is pursuant to existing law. 34 USC § 12291(b)(2), “Requiring protection of
confidentiality.” For USCIS’s statement on mailing notices to a different safe address, see USCIS,
“Filing your Form G-28,” August 10, 2020.
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medical exams, the inclusion of qualifying dependents, and other extra expenses. Legal
fees for assistance with a green card application can be thousands of dollars and vary
depending on the level of service, the location, and the particular attorney or law firm.
Furthermore, if a waiver is required, additional government filing fees, and legal fees if
applicable, are incurred.
All of the costs can become exorbitant. A study published in 2017 estimated that DACA
participants were earning an average wage of $34,000 annually.111 Many DACA participants
who are earning wages have only recently graduated and may have only just begun saving,
and those who previously worked illegally were likely earning 10–20% less in wages.112 High
fees can exclude individuals who may qualify but are otherwise unable to apply due to lack
of funds, deterred by the thought of spending such a large amount, or delayed while saving
for the application. The lower the costs, the more likely a wider range of qualifying
Dreamers will apply, and for those who are barely able to afford the application, lower
costs will entail less stress.

Part 6. A Destination: Citizenship
Dreamers would be permitted to reside permanently in the U.S. and work once granted
LPR status. However, citizenship would provide a final layer of certainty and carry
additional benefits, such as the right to vote, the ability to spend as much time abroad as
desired, eligibility to sponsor parents and siblings for LPR status, and freedom from the
risk of being deported for certain offenses. It will therefore be an important final step in
the processes for Dreamers to remain securely in the U.S.

The Naturalization Process
Naturalization, or the process by which an individual applies to become a U.S. citizen, can
take place after an individual becomes a lawful permanent resident and meets certain
requirements. In order to be eligible to apply for naturalization, an individual must be over
18 years of age, have been a lawful permanent resident for at least five years, have
continuously resided in the U.S. for at least five years before submission of the application,
and have been physically present in the U.S. for at least 30 months out of the five years
immediately preceding the date of filing. Additional requirements related to residency,
character, and U.S. constitutional principles must also be met.113 A lawful permanent resident
who is married to a U.S. citizen and has lived in marital union with them during the three
years preceding the filing of the application may apply more quickly—the residency
requirement is three years rather than five, though other requirements must still be met.114
111
Ike Brannon and Logan Albright, “The Economic and Fiscal Impact of Repealing DACA,” CATO
Institute, January 18, 2017, https://www.cato.org/blog/economic-fiscal-impact-repealing-daca.
112
Ibid.
113
INA § 316, 8 USC § 1428, “Requirements of naturalization.” For an overview of the process and
timelines, see USCIS, “Citizenship Resource Center,” November 18, 2020,
https://www.uscis.gov/citizenship/learn-about-citizenship/citizenship-and-naturalization/i-am-alawful-permanent-resident-of-5-years.
114
Ibid.
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Given that these are the two key timelines available to permanent residents applying for
citizenship, it is not likely that any option allowing for faster processing would be viable
aside from special exceptions applying to members of the military.115 While a three-year
expedited route (for all Dreamers who obtain LPR status, not only those married to U.S.
citizens) would be ideal, in the long run both would likely be feasible options. The Biden
administration’s new bill may achieve the desired expedited three-year citizenship route
for Dreamers. Regardless of the period of time a Dreamer must hold LPR status prior to
applying for citizenship, so long as the Dreamers have a way of obtaining full LPR status
within the four years of the new administration, it would be very difficult to imagine a
scenario where a future administration could revoke green card status.
Accordingly, at the very least, Dreamers should have a way to obtain LPR status as quickly as
possible and apply for citizenship within a maximum period of five years from obtaining
LPR status, regardless of foreseeable actions taken by subsequent administrations.

Conclusion
The pathway to LPR status for Dreamers is not a straight one, and for many it has likely
begun with roadblocks that seem impossible to surpass. For lawmakers, there will be many
aspects of the plan to clarify and navigate when confronting legal and procedural obstacles,
and likely many more to justify and stand up for in the face of opponents. However, by
using the programs in place and setting forth clarifying procedures and positive policy
directing adjudicators to follow clear criteria, it can be done. Swift executive action
granting parole in place to Dreamers and, hopefully, expedited and streamlined (if not
immediate) LPR status is long overdue. An accompanying law solidifying these measures
and potentially creating a new immigrant category under which all Dreamers can qualify
for LPR status will be the next critical step.
If the next administration starts off a new year and a new era by putting this momentum in
place, Dreamers will finally be able to wake up from what has been, for many of them, a
nightmare, and see the realization of their dreams: a complete life in the U.S. with
permanent status.

115
For an overview of the process and timelines for members of the military, see USCIS, “Citizenship
Resource Center,” November 18, https://www.uscis.gov/military/naturalization-through-militaryservice.
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