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Executive Summary

Texas groundwater common law is fundamentally based on principles developed in
ancient Rome more than a millennium ago." It has also been nearly 120 years since
the state adopted the “rule of capture,” which, as described by the Texas Supreme
Court “essentially allows, with some limited exceptions, a landowner to pump as
much groundwater as the landowner chooses, without liability to neighbors who claim
that the pumping has depleted their wells.”?

Since that landmark decision, Texas has grown into one of the largest economies and
groundwater users in the world. Long-term water security is a necessary precondition
for achieving another prosperous Texas century. Accordingly, the state acutely needs
a common law system that can balance world-scale agricultural activity, industrial
development, and urban growth while also protecting private property rights.

This analysis aims to provide a foundation for such discussions. It draws upon dozens
of judicial and legislative decisions taken in 10 other American states that, at various
points in the past 150 years, have transitioned from the rule of capture to another
groundwater common law doctrine. Arkansas, Arizona, California, Florida, Kansas,
Michigan, Nebraska, New Hampshire, Ohio, and Oklahoma offer a blend of unique
and cross-jurisdictional insights that can provide an informed basis for policymakers
in Texas, should they choose to update the state’s groundwater common law. In this
group of 10 states, Ohio and Michigan offer especially relevant examples, as each
adopted groundwater law doctrines that emphasize equitable balancing between
competing uses while still respecting water owners’ property rights.

I. Introduction

The growing importance of groundwater supplies in Texas makes the stakes high for
updating the state’s groundwater common law to reflect modern science and supply/
demand conditions. It is the third-largest groundwater pumper in the United States,
according to U.S. Geological Survey data. Data from the United Nations Food and
Agricultural Organization indicate that based on the 1997-2017 median extraction
volume, Texas would be the world’s 11th-largest groundwater pumper—extracting
about 10 million acre-feet of water per year, or slightly less than what Turkey extracts
and a bit more than Argentina. For perspective, one million acre-feet of water would
cover the entire city of Houston roughly knee-deep.?

Non-interruptible water consumption activities (such as water used in towns, factories,
and power plants) rely substantially on groundwater. Groundwater underpins water
supplies in the El Paso and San Antonio areas and is the “surge” supply in much of
the Greater Houston area.* For much of rural Texas, groundwater is the primary source
of water supply for most uses. And in the fast growing |-35 corridor, groundwater is
becoming an increasingly important source of supply—a trend likely to accelerate
when the next major drought strikes.

What Can Texas Learn From 10 Other States’ Groundwater Law Updates? | 3



Accentuating that point, groundwater is the flywheel that balances the Texas

water supply system. During 2011—the most recent statewide severe drought—
groundwater accounted for nearly two thirds of the increase in water consumption

as consumers sought to compensate for a lack of precipitation (Figure 1). Likewise,
2015—a historically wet year—saw groundwater account for more than 90% of the
water usage decrease. Groundwater functions as the system’s swing supply, because
in most cases (Edwards Aquifer excepted) it is protected from near-term precipitation
cycles that influence surface water availability.

Figure 1: Groundwater Usage Swings to Accommodate Precipitation Fluctuations
in Texas (Acre-Feet)
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To govern the extraction of Texas's vital groundwater (much of which is owned as
private property), the common law rule of capture exists alongside a patchwork of
100 groundwater conservation districts, two subsidence districts, and one aquifer
authority scattered across the state. Many are single-county districts, and multiple
districts with substantially different rulesets often sit atop a common aquifer. In
some cases, regulated districts sit adjacent to areas with no district, where pumpers’
extraction potential (and their ability to drain water from underneath their regulated
neighbors) is limited only by the depth of their wells and the horsepower of their
pumps. Furthermore, many parts of central and west Texas feature strong hydrological
connectivity between groundwater and surface water resources, including vital,
spring-fed riparian ecosystems throughout the Hill Country and Edwards Plateau.

Texas now hosts a debate over how much groundwater can be pumped without
endangering critical economic and environmental interests. One camp—epitomized
by a 2016 Texas A&M University degree capstone project—argues that “Texas suffers
from a regulation-induced shortage of

groundwater.”® Toward the other end of

the spectrum, a 2020 study published in

the Texas Water Journal by a team from

The University of Texas at Austin’s Jackson A "biggest pump wins” groundwater
School of Geosciences concludes that common law system will ultimately fail
the maximum economically recoverable at the monumental task of protecting

storage volume of groundwater in Texas private property rights, while also
may in fact be far less than what is implied

by physically available amounts.® In this balancmg C"fy’ farm, .and industrial
view, pumping costs matter, especially water use with growing ecosystem and

for agricultural interests who could find environmental concerns.
themselves, more quickly than expected,

priced out of access to deep, confined

aquifers such as the Carrizo-Wilcox.

A "biggest pump wins” groundwater common law system will ultimately fail at the
monumental task of protecting private property rights, while also balancing city, farm,
and industrial water use with growing ecosystem and environmental concerns. Adding
to the pressure, the Texas population is already nearly 30 million strong and could
become the largest in the United States within our lifetimes.

Some have argued for replacing the rule of capture in Texas. Corwin Johnson, on

the 100th anniversary of the Texas Supreme Court’s official adoption of the rule of
capture, argued that the Supreme Court could replace the rule with an alternative
doctrine, preferably the Restatement (Second) of Torts, which emphasizes equitably
balancing water extraction among competing users in the event of shortages. Others
have expressed concerns that the rule of capture doesn’t recognize groundwater’s
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link with surface water. Yet others have pointed out that the rule of capture is not
necessarily the de facto rule for groundwater management in Texas, depending on
the existence of a local groundwater conservation district.

Most American states have abandoned the rule of capture over the past 100 years,
yet Texas has adhered to it. Interestingly, the infamous language in the Texas Supreme
Court's 1904 of decision that established the rule of capture in Texas—"groundwater
is so secret, occult, and concealed”—came from an Ohio Supreme Court decision
that established the rule of capture in that state. In 1984, Ohio abandoned the rule of
capture for the Restatement approach.

Paradoxically, being a holdout confers an unexpected “last mover advantage.”
Namely, Texas policymakers do not need to reinvent the groundwater law wheel,

as the experiences of other states offer compelling models and useful insights to
consider. Of particular interest are Ohio and Michigan—both of which, in recent
decades, updated their groundwater common law from the rule of capture to
approaches based on balancing competing users. Engaging intensely with these
concepts and exploring new ideas for groundwater common law reform should be a
core political priority in Texas this year, next year, and beyond.

To help stimulate and inform such conversations, this report investigates the legal
history of how 10 other states—including Ohio—moved away from the rule of capture
and what lessons those movements have for Texas.

ll. Meet the Rules: English, American, Restatement
(and Correlative Rights), and Prior Appropriation

States presently govern groundwater extraction using one of five primary approaches:

Non-Liability Doctrines
1. The “English” rule of capture;
2. The "American” rule of reasonable use;
Common-Pool Doctrines: Compatible with Private Water Ownership

3. Correlative rights;
4. The Restatement approach (with a variant called “reasonable use balancing”
employed in Michigan); and

Common-Pool Doctrine: Public Ownership of Water

5. Prior appropriation/administrative permit systems.
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Among major groundwater users, Texas is an outlier in its continuing adherence to
the English rule of capture. It is also an outlier in the sense that all other states with
significant low-precipitation areas have evolved to different governance frameworks.
All other high-volume, groundwater-pumping states have adopted different systems
either through judicial decisions or legislation (Figure 2).

Figure 2: Groundwater Governance Systems in the United States

AZ*

US Groundwater Governance Systems

M Correlative Rights

Prior Appropriation/Admin permit
B English Rule
[ Restatement (Second)

* Both AZ and FL made groundwater public property by statute and have state
agencies arbitrate present and future externalities via administrative action
under specific statutory guidelines. Texas presents different case because

B American Rule groundwater in place is owned as real private property.

Sources: Court Decisions, State Groundwater Acts (Arizona, Florida, Georgia, South Carolina, South Dakota,
Wyoming), author’s analysis
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The Non-Liability Doctrines
A.The English Rule, a.k.a. the Rule of Capture

Under the rule of capture, “a possessor of land may withdraw as much underground
water as he wishes, for whatever purposes he wishes, and let his neighbors look
elsewhere than the law for relief.”” The first U.S. decision on the rule of capture,
Greenleaf v. Francis, came in 1836 when the Supreme Judicial Court of Massachusetts
decided that one landowner—absent an agreement “subjecting his estate to
another”—could “cut off the springs of water below the surface even to the detriment
of neighboring well owners and still not be found liable to them."®

Subsequent U.S. decisions—including the Texas Supreme Court’s 1904 opinion
adopting the rule of capture—generally cited a more well-known English case
decided in 1843. That decision, Acton v. Blundell, adjudicated a dispute between
a coal mine that pumped away groundwater percolating into its shaft and pit, and
the downslope landowner whose springs were dried up as a result. In a relevant
part, Acton held that “the owner of land is the absolute owner of the soil and of
percolating water, which is a part of, and not different from, the soil. No action lies
against the owner for interfering with or destroying percolating or circulating water
under the earth’s surface.”’

These decisions, and the present Texas common law governing groundwater, trace their
jurisprudential heritage to ancient Rome. Approximately 15 centuries ago, the Digest

of Justinian cited a prominent Roman jurist named Marcus Claudius Marcellus for the
proposition that “no action, not even the action for fraud, can be brought against a
person who, while digging on his own land, diverts his neighbor's water supply.”™

Marcellus’ view that the landowner generally should not be found liable to neighbors for
disruptions of subsurface water supplies caused by development activities, set the stage
for decisions like Greenleaf and Acton in both England and the United States. Acton

in turn paved the way for the 1904 Texas Supreme Court decision that made rule of
capture the default mode of groundwater governance in the Lone Star State, because in
1840, Texas adopted English common law as the basis of its own legal system.™

The Texas Supreme Court confirmed rule of capture as the law of the land in 1904
when it decided Houston & T.C. Ry. Co. v. East. In East, the defendant railroad
operator sank a well on its property near the city of Denison to provide water for

its steam locomotives.' The railroad company’s well produced 25,000 gallons

daily, which dried up an adjoining landowner’s household supply well.” The

plaintiff landowner then brought suit, seeking damages in the amount of $206.25
(approximately $6,000 in 2020 dollars) for “past and prospective injury to himself and
the lots described in his petition.” "
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Two core public policy concerns—adopted essentially verbatim from the Ohio
Supreme Court's 1861 Frazier decision—animated the East court’s decision:

1. the belief that “the existence, origin, movement, and course of such waters,
and the causes which govern and direct their movements, are so secret,
occult, and concealed that an attempt to administer any set of legal rules
in respect to them would be involved in hopeless uncertainty, and would,
therefore, be practically impossible;” and

2. the idea that “any such recognition of correlative rights would interfere, to
the material detriment of the commonwealth, with drainage and agriculture,
mining, the construction of highways and railroads, with sanitary regulations,
building, and the general progress of improvement in works of embellishment
and utility.”"®

The Texas Supreme Court’s affirmation of the rule of capture arose from a dispute
over the water itself, whereas decisions in the other jurisdictions adjudicated disputes
over interruptions to percolating water supplies from mining and other activities.

Yet part of its core logic—the idea that correlative rights could impede economic
development—sprang from fact patterns in which water was an adjunct to some other
type of activity, such as mining, where it was often viewed as a nuisance rather than an
independently valuable commodity. In other words, the Texas rule of capture draws
much of its DNA from high-precipitation English and then “East of the Mississippi”
American environs.

That the rule of capture has survived for more than a century in a jurisdiction where
water itself is precious and often an object of conflict is remarkable and speaks
volumes to the robust defense put up by largely rural, water-owning and -using
interests. As a broader set of constituencies contemplates groundwater as a strategic
resource—both in direct usage terms and based on its quantitative and qualitative
value to unique ecosystems—the Texas debate has become more complex.
Depending on how the state’s broader voting base and specific interest groups react
to the next drought (a question of “when” in the Lone Star State), the prospect of
groundwater law evolution through legislative—or potentially, judicial actions—
becomes more plausible.
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B. The American Rule-"Interference with Neighboring Groundwater
Allowed, but More Restrictions Than English Rule”

The American rule is also known as the reasonable use rule. It emerged in the mid-
19th century as courts throughout the United States deciding groundwater cases
sought to soften the absolutism of the English rule’s non-liability provisions. But in
practice, the reasonable use rule has frequently left adjoining landowners just as
exposed to the adverse effects of their neighbors’ groundwater pumping as they
would have been under the rule of capture used prior.

At least two factors help explain why, in practice, the American rule yields results that
are often very similar to rulings that might have been expected under the English rule
of capture. First, as referenced in the section above, many of the cases historically
decided in the United States involved mining and other activities where development
of an economically valuable asset did not at all focus on water (and often encountered
it as an operational liability) but disrupted subsurface hydrology to the detriment of
adjacent landowners who did use the water."”

Second, the definition of “reasonable use” is extremely broad. Reasonability often
hinges on whether the water is being used on or off-tract, so long as the use is

not wasteful.’® Courts are generally loathe to find an on-tract use of groundwater
wasteful (often only doing so in the event of pumping motivated by a clearly malicious
intent).” Accordingly, many different pumpers each using water “reasonably” on their
own tracts can collectively yield a tragedy of the commons when the shared aquifer is
drawn down and the ensuing economic and environmental costs are imposed across
the entire system.

Courts will sometimes use language stating that water must be put to “reasonable
and beneficial use” and that “excess use” that injures adjacent landowners might
be found unreasonable.?’ But such findings are rare, with activities including
catfish farming, ethanol production, farming, and industrial de-watering all found
“reasonable” under various circumstances (Figure 3).

One fact pattern has fairly consistently motivated judicial decisions against pumpers
and in favor of adjacent landowners: exports of water for off-tract municipal and
industrial usage.?’ But in disputes involving on-tract use of groundwater, the
reasonable use rule operates akin to what the Michigan Court of Appeals has called
“a lesser modification” of the English rule that “involves applying the correlative rights
rule to impose liability for unreasonable harm resulting from withdrawal of water for
use on distant lands but retaining the English rule to permit unrestricted withdrawal
for a useful purpose connected with the land from which it was withdrawn.”??
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Figure 3: Groundwater Uses Found to be “Reasonable” and “Unreasonable”
Under the American Rule

Decision Date State Use Reasonable?  Citation
Municipal suool Forbell v. City of New York,
1900 New York unicipal supply No 164 N.Y. 522, 527, 58 N.E. 644, 646
(off-tract)
(1900)
Municioal suopl Meeker v. City of E. Orange,
1909 New Jersey pal supply No 77 N.J.L. 623, 625, 74 A. 379, 380
(off-tract)
(1909)
Municioal | Canada v. City of Shawnee,
1936 Oklahoma Y ( Cﬁpf‘ Sc‘:;’P y No 1936 OK 803, 179 Okla. 53, 64 P2d
ori-tra 694, 698
Chicken brocessin Jones v. Oz-Ark-Val Poultry Co., 228
1957 Arkansas P 9 No Ark. 76, 82, 306 S.W.2d 111, 115
(off-tract)
(1957)
Catfish farming Adams v. Lang, 553 So.
(B AElzEITE) (on-tract) Yes 2d 89, 92 (Ala. 1989)
. De-watering for Brady v. Abbott Labs., 433 F.3d
AU Arizona construction Yes 679, 683 (9th Cir. 2005)
Ethanol plant Citizens for Ground Water Prot. v.
2008 Missouri P Yes Porter, 275 S.W.3d 329, 351 (Mo.

(on-tract) Ct. App. 2008)

Preferential treatment of on-tract groundwater use and disfavor of exports reflects
longstanding thinking about subsurface water being primarily a vehicle for maximizing
the productivity and economic value of the overlying lands. It also fundamentally
reflects the fact that for much of recorded history (including the seminal era of Roman
groundwater jurisprudential analysis that laid the foundations for the rule of capture),
technological barriers made most groundwater (aside from flowing springs) practically
inaccessible for high-volume use on the overlying lands, much less exportation.

This changed with the development and deployment of more effective groundwater
pumping equipment during the Industrial Revolution and then especially, in the early
20th century. As Professor Joseph Dellapenna points out, “[blefore the invention

of the of the high-speed centrifugal (turbine) pump in 1937, the abstraction of
groundwater was limited to small, shallow wells, and the abstraction usually had only
small—if any—effect on neighboring landowners.”?
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The advent of private tubewells with pumps that can extract thousands of gallons
per minute from an aquifer revolutionized agriculture, but also launched an era of
groundwater mining. As just one example, the U.S. High Plains and Central Valley

of California have experienced such intense groundwater abstraction that NASA
satellites were able to measure substantial gravitational field changes.?* The volume
of groundwater pumped in the United States rose more than four-fold between 1945
and 1975 as deeper wells and better pumps proliferated throughout the country
(Figure 4).

Figure 4: Deeper Wells and Better Pumps Facilitated an Explosive Increase
in Groundwater Extraction across the Entire U.S. (Million Acre-Feet)
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Source: Cheryl A. Dieter, et al., “Estimated use of water in the United States in 2015,” U.S. Geological Survey,
Circular 1441, 2018, https://pubs.er.usgs.gov/publication/cir1441.
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Common Pool Doctrines: Private Property Compatible

This analysis adopts the definition of “common pool” advanced by Nobel laureate
Elinor Ostrom, an expert on common access natural resources. Ostrom defines a
common pool resource as “a natural or man-made resource from which it is difficult
to exclude or limit users once the resource is provided by nature or produced by
humans.” ® Groundwater aquifers that span multiple (sometimes thousands) of
discrete property tracts can be accessed by wells drilled from each tract. To boot,
each superjacent property owner has little or no practical recourse to exclude or
prevent others from drilling into the aquifer and pumping groundwater. Aquifers
underlying many distinct surface owners (and water owners) are the rule in Texas and
are, generally speaking, the apotheosis of a common pool resource.

C. Correlative Rights—"Common Aquifer-Level Rights, Don’t Harm Thy
Neighbor”

Under a correlative rights system, landowners above a common aquifer pool each
have a correlative right to beneficially use water upon their land. In a nutshell,
“correlative rights” mean that “the rights of all landowners over a common basin,
saturated strata, or underground reservoir are coequal or correlative, and one cannot
extract more than his share of the water, even for use on his own land, where others’
rights are injured thereby."”?¢

Correlative rights for groundwater in the United States were first judicially applied

by the New Hampshire Supreme Court in the 1862 Bassett decision, where the court
determined that “The rights of each land-owner being similar, and his enjoyment
dependent upon the action of the other land-owners, these rights must be valueless
unless exercised with reference to each other, and are correlative.”?’

The next signature case applying correlative rights came from the California Supreme
Court's 1903 Katz v. Walkinshaw decision, where it held that in “[d]isputes between
overlying landowners, concerning water for use on the land, to which they have an
equal right, in cases where the supply is insufficient for all, are to be settled by giving
to each a fair and just proportion.”?® Landowners over a common pool of groundwater
were thus found to hold co-equal rights in the common pool. In the event of a
shortage, water supplies would be apportioned based on “reasonable need.”#

The correlative rights concept articulated in Katz prioritizes on-tract water usage,

but the decision also notes that “the landowner’s right extends only to the quantity

of water that is necessary for use on his land, and the appropriator may take the
surplus.”?® Unlike the American rule, this potentially implies that a much broader class
of on-tract uses—like the proverbial rice farm in the desert—could realistically be
deemed “unreasonable” and thus subject to judicially-imposed cutbacks, especially in
arid climates where many users (including certain off-tract consumers) share an aquifer.
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Correlative rights decisions have traditionally not granted landowners a proprietary
interest in the water underneath their tracts. That said, the correlative rights approach
is readily congruent with the idea of groundwater being an independent property
estate that in many cases is de facto appurtenant to surface lands, but does not
necessarily have to be in order for the system to still protect water owners from each
other’s over-pumping.

In Texas, at least one groundwater conservation district (Guadalupe County) has
applied a unique correlative rights system—colloquially called “three-dimensional
groundwater management.” In this system, the saturated sand under each tract

is hydrologically modelled using 16-foot by 16-foot cells, thus yielding an actual
saturated section volume correlated to a specific surface tract.*’ Guided by this
subsurface assessment, each owner is assigned a corresponding portion of annual
recharge on a pro rata basis, depending on the water volume estimated to be in place
under their property.

D. The Restatement Approach

The Restatement (Second) of Torts, Section 858 generally presumes that a property
owner who “withdraws ground water from the land and uses it for a beneficial
purpose” does so without incurring liability. That portion of the Restatement is

thus essentially identical to the core principle of the American rule outlined earlier.
But as the Nebraska Supreme Court expressed in a 2005 decision, “Although the
Restatement rule is derived from principles of reasonable use, the rule differs from
the American rule because it balances the equities and hardships between competing
users.”3? [emphasis added] The Restatement and correlative rights approaches bear
many similarities to riparian rights principles, in particular the concept that “a man
may exercise his own right on his own land as he pleases, provided he does not
interfere with the rights of others.”3?

The Restatement applies three core tests for balancing water-user interests:

1. Does groundwater pumping “unreasonably [cause] harm to a proprietor
of neighboring land through lowering the water table or reducing artesian
pressure?”

2. Does groundwater abstraction “exceed the proprietor’s reasonable share of
the annual supply or total store of ground water?”

3. Does withdrawal of groundwater have “a direct and substantial effect upon
a watercourse or lake and unreasonably causes harm to a person entitled to
the use of its water?” (In other words, ground and surface water are treated as
hydrologically connected).

14 | Rice University's Baker Institute Center for Energy Studies



The Restatement approach in many instances significantly improves upon the other
common law systems. Perhaps most importantly, it incorporates a much more
nuanced set of factors that can be applied to balance competing groundwater uses
and avoid having to make absolute, binary decisions in favor of one user or another,
as is generally the case when a dispute is adjudicated under the rule of capture or
reasonable use “American” rule.

Relevant factors a court can use to determine “reasonableness” of groundwater use
under the Restatement approach include: (1) its purpose, (2) the suitability of a given
water use in the area, (3) the economic and social value of the uses in question, (4)

the extent and amount of harm caused, (5) the practicality of balancing the method

and volume of use between competing users, (6) protection of investment-backed
expectations, and (7) the justice of requiring the user causing harm to bear the costs
imposed by restrictions on the offending water use.** Through these diverse factors, the
Restatement approach eschews “bright-line” determinations, but in practice, the initial
tactical gray areas ultimately yield a broader strategic certainty in the defensibility and
long-term sustainability of the groundwater one actually owns and controls.

Common Pool Doctrine: Public Ownership

E. Prior Appropriation—Governs Surface Water in Texas and All Waters in
New Mexico, but Likely Infeasible for Texas Groundwater Governance

Prior appropriation is primarily used to govern groundwater extraction in certain
Western states, such as New Mexico. Under prior appropriation, water is considered
public property (i.e., controlled by the state), and private parties can only acquire the
right to use water through a usufructuary claim—based on the principle of “first in
time"”—that is then recognized by the state.® Private parties cannot gain corporeal
ownership in the subsurface waters themselves, as English (always) and American/
correlative (sometimes) rule jurisdictions would allow them to. Prior appropriation for
groundwater thus dramatically departs from existing Texas law, where both the Texas
Legislature and Texas Supreme Court have clearly affirmed that subsurface waters,
aside from subterranean rivers, are owned as private property.*

Prior appropriation in Texas would thus require groundwater to be classified as public
property. In the 1930s and 1940s, there was some degree of openness to this idea
among legally-sophisticated parties in Texas—as evidenced by Senate Bill 38, which
called for “declaring all underground waters in this State to be public water subject
to appropriation.”* It survived a first reading and was sent to committee but did not
become law. It did, however, progress much further than House Bill 606 10 years later.
House Bill 606 also called for classifying underground waters in Texas as belonging to
the public, but it was reported unfavorably after the first reading and wound up in the
“Dead Box."”3®
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The door to public status for underground waters in Texas was then slammed shut two
years later with the 1949 Groundwater Conservation District Act, which proclaimed
that “the ownership and rights of the owner of the land, his lessees and assigns, in
underground water are hereby recognized” and further specified that “the priorities,
regulations and provisions of the law relating to the use of surface waters shall in no
manner apply to underground water.”*” And thus the legal foundation was laid for a
Texas in which the surface owner (or later, severed groundwater estate owner) could
own water molecules in situ as real private property with protection from the Texas
and United States Constitutions.

If the contemporary Texas Legislature chose to make the state’s underground water
public property, the costs of compensating current groundwater owners for the
resultant taking as required by the Texas and United States Constitutions would
almost certainly be prohibitive. Billions of acre-feet of water in place multiplied by
values that likely range from the low hundreds of dollars per acre foot to substantially
higher would create a total compensation bill that could realistically exceed a trillion
dollars. To put that in perspective, the state of Texas presently has an annual spending
budget of approximately $125 billion.*

For readers’ convenience, Figure 5 recaps key principles of the groundwater
governance systems other than prior appropriation.

Figure 5: Common Law Groundwater Governance System Key Point Summary

Recognizes Conjunctive
Relationship Between
Ground and Surface
Water?

Restriction of
Off-Tract Uses?

Restriction of

Pumping Curtailment

On-Tract Uses? During Supply Shortages?

Rule of Capture

(“English Rule”) Generally No Generally No No No
Reasonable Use
e e Generally No Yes No No
i i Yes Yes
Correlative Rights (depends onisupply) (depends onisupply) Yes No
Yes Yes

Restatement
Approach

(if adjoining water
owners harmed or
pumper exceeds
reasonable share)

(if adjoining water
owners harmed or
pumper exceeds
reasonable share)
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lll. How Key States’ Groundwater Governance

Approaches Evolved

In contemplating updates to the Texas groundwater common law, it is critical to
recognize that multiple states have already undertaken both judicially-driven and
legislatively-driven transitions to new groundwater law regimes. These collectively
offer examples spanning more than 150 years of how courts and legislatures moved
from rule of capture to reasonable use and correlative governance of groundwater.
Texas policymakers and courts can thus consider a rich set of persuasive and practical
information as they consider updating our state’s groundwater law to better protect all

water owners.

While each case study draws upon unique local context that does not necessarily
replicate across state lines, several of them still contain vital lessons and ideas that
may prove useful in the event the Texas Legislature or Supreme Court decide to

update Texas groundwater common law.
Accordingly, of the 50 states shown in
Figure 2, we will focus on 10 in particular.

The first state, New Hampshire, gets its
spot based on chronology—it was the first
U.S. judicial decision to abandon the rule
of capture. Ohio is the second state. While
its decision to move beyond the rule of
capture came late (1984 to be specific),

it is the most comprehensively relevant
example for Texas policymakers who might
consider updating our state’s groundwater
common law.

Texas' own continued judicial adherence
to the rule of capture drew heavily upon
the Ohio Supreme Court's 1861 Frazier
opinion, and the Ohio Supreme Court has
subsequently affirmed that landowners

in the state “have a property interest in
the groundwater underlying their land
and that governmental interference with

The Restatement approach in many
instances significantly improves upon
the other common law systems.
Perhaps most importantly, it
incorporates a much more nuanced
set of factors that can be applied to
balance competing groundwater uses
and avoid having to make absolute,
binary decisions in favor of one user
or another, as is generally the case
when a dispute is adjudicated under
the rule of capture or reasonable use
“American” rule.

that right can constitute an unconstitutional taking.”#! It is not quite the same as the
clear judicial and statutory recognition of Texas water owners’ corporeal ownership
of water molecules in place under their lands, but it is close enough to suggest that
correlative rights and full ownership of groundwater as real property are compatible.
The Restatement approach and robust protection for private property rights in
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groundwater thus appear fundamentally compatible, which would be an overriding
concern if Texas policymakers were to consider moving the state’s ground water

common law beyond the rule of capture.

Ohio’s move also came as part of an approximately decade-long window in which
near-neighbor Wisconsin (1974) adopted the Restatement (Second) approach to
groundwater governance, while neighboring Michigan came very close to adopting
the Restatement (1982). Today Michigan uses a very similar legal approach that it calls
“reasonable use balancing.” Michigan is the third state discussed in the analysis.
Nebraska comes fourth. “Cornhusker” jurisprudence has special relevance, because
Nebraska moved away from rule of capture and also applies the Restatement
approach to groundwater pumping that affects hydrologically-connected surface
water resources—which is a longstanding water management challenge in Texas as
well. Like Texas, Nebraska also must reckon with a dry west and center and (relatively)

humid eastern segment.

Arkansas is a doubly useful
example, because while its
signature case did not explicitly
adopt the Restatement (Second)
approach, it quoted the
Restatement approvingly and did
so immediately after explaining
the American rule in a way that
emphasized correlative rights
much more than the non-liability
provisions often cited by courts
applying the American rule in
other states.

Kansas, Oklahoma, and Arkansas

come fifth, sixth, and seventh. They are
neighbors or near-neighbors of Texas,
have moved away from the rule of capture,
and, in the cases of Kansas and Oklahoma,
have a dry west and relatively wet east.
Kansas also offers a cautionary tale of how
certain types of legislative action coupled
with subsequent judicial actions can warp
precedent in ways that suit specific large
water-user interests at the expense of
property owners.

The Oklahoma Supreme Court adopted
the American rule of reasonable use in
1936, and the decision appears to have
co-existed well with private groundwater
ownership in the state.*? Arkansas has
large agricultural interests that are massive
groundwater users (second in the U.S. by
volume) but uses a traditionally light-touch

regulatory approach that nonetheless successfully transitioned from the English rule
to the American rule of reasonable use. Arkansas is a doubly useful example, because
while its signature case did not explicitly adopt the Restatement (Second) approach,
it quoted the Restatement approvingly and did so immediately after explaining the
American rule in a way that emphasized correlative rights much more than the non-
liability provisions often cited by courts applying the American rule in other states.*
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Arizona is eighth. Like Kansas, Arizona has an example of courts treating large
groundwater users in a way that exceeds the standard boundaries of the state’s
common law. And like Texas, Arizona grapples with a patchwork groundwater
regulatory system that is failing to achieve long-term safe yield.

California and Florida are ninth and tenth, respectively. California abandoned the

rule of capture in 1903 and adopted reasonable use with a strong correlative rights
flavor. California is relevant, because like Texas, judicial decision-making was driven by
concerns over direct competition for water supplies by powerful economic interests
operating in an arid environment. Florida also offers a useful comparison given its size,
population, and rapid growth that spawned competition for water resources, as has
been the case for parts of Texas. Analogies from the Sunshine State are attenuated
somewhat by the fact that Florida law does not recognize corporeal ownership

rights in the groundwater itself. Florida has also adopted a comprehensive state-
administered permitting regime for groundwater pumping that, for the foreseeable
future, would likely be a political non-starter in Texas.

State #1—-New Hampshire: Reasonable Use Comes to America

Signature Case: Bassett v. Salisbury Mfg. Co., 43 N.H. 569, 573 (1862)

The 1862 Bassett decision was the product of 15 years of legal warfare and marked
the first decisive move by a U.S. court away from the rule of capture as a mode

of governing groundwater abstraction. The string of conflicts over the lands of

Dr. Bassett commenced in 1847 when a dam on New Hampshire's Powwow River
flooded the plaintiff's meadow and left him unable to harvest peat.** After five trials,
the New Hampshire Supreme Court finally abolished the rule of absolute dominion
over groundwater in the state in 1862.* The court opened its opinion with the
pronouncement that “No land-owner has an absolute and unqualified right to the
unaltered natural drainage or percolation to or from his neighbor’s land.”* A few
pages later, it hammered the point home, stating that with respect to water found in
the soil,

The rights of each land-owner being similar, and his enjoyment dependent
upon the action of the other land-owners, these rights must be valueless unless
exercised with reference to each other, and are correlative. The maxim, “Sic
utere,” &c., therefore applies, and, as in many other cases, restricts each to a
reasonable exercise of his own right, a reasonable use of his own property, in
view of the similar rights of others.” [emphasis added]

Basset carries profound implications to this day. Many other states also ostensibly
adopted the reasonable use rule, including California, Idaho, lowa, Michigan, New
Jersey, New York, Utah, and West Virginia.* But they did so with a definition of
“reasonability” based on the location and purpose of groundwater use, rather than

What Can Texas Learn From 10 Other States’ Groundwater Law Updates? | 19



determining reasonability by assessing the effects a given pumper’s actions might
have on a shared subsurface water resource. The reasoning of some of these decisions
suggests that tying the “reasonability” of water use to the location stemmed directly
from the reasonable use rule’s roots in adjudicating conflicts between riparian water
users. In these cases, return flows into the stream were an important consideration so
as to avoid diminishment of resource access for downstream parties.*

Bassett’s decision was unique in that it untethered the location and purpose of
groundwater use from the reasonability determination. The 19th century New
Hampshire justices were also prescient in that they adopted into New Hampshire’s
common law an effects-based adjudication philosophy that many other states—
including groundwater titans like California and Florida—would decades later
incorporate through legislation.

While this vital doctrinal wrinkle may not have been an intended effect—and courts
in other states have not used it this way as far as the author can ascertain—in the
modern era, it may hold essential legal precursors for creating a reasonable use
system for implementation in a state like Texas, where billions of dollars’ worth

of property rights rest upon more than a century of rule of capture groundwater
governance. More than a thousand miles separate the state proclaiming “Live Free
or Die” and the Lone Star State, while nearly 150 years divide the Basset decision
from the present date. Nonetheless, Bassett’s foundational decision to determine
correlative rights at the resource pool, rather than at the land tract level, will likely
make it one of the more important supporting precedents if Texas chooses to adopt a
true reasonable use rule approach to groundwater extraction.

State #2—Ohio: Foundational Source of 1904 Texas Supreme
Court Ruling Decides to Instead Adopt Restatement (Second)
Approach

Signature Case: Cline v. Am. Aggregates Corp., 15 Ohio St. 3d 384, 387,474
N.E.2d 324, 327 (1984)

For more than 120 years, Ohio law was a cornerstone of adherence to the English
rule. Indeed, the Ohio Supreme Court's 1861 decision in Frazier v. Brown affirmed
the English rule as the law of the land. It also formed the heart of the Texas Supreme
Court's reasoning 43 years later when it decided the Houston case and established
the English rule as the default groundwater common law—in what would become the
second most-populous state in the U.S. and one of the largest single groundwater-
using jurisdictions on Earth.°

This changed in 1984 with the Cline decision. In that case, a group of 26 landowners

with properties near Canton, Ohio, had brought suit against American Aggregates’
quarrying operation, whose pit dewatering activities they alleged had disrupted
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their water wells.>" Lower courts had denied the plaintiffs’ request for injunction and
damages on the basis that existing Ohio common law adhered to the English rule of
non-liability, and thus the plaintiffs had no cause of action for damages resulting from
the neighbor’s use or extraction of percolating waters as they developed their mine.

The case then found its way to the Ohio Supreme Court, where the justices
resoundingly broke the English rule’s long hold. In taking down the English rule, the
court cited examples from other state decisions (including the Katz opinion from the
California Supreme Court 80 years prior) that framed it as harsh and unjust. Cline then
made the Restatement (Second) approach Ohio’s new groundwater common law, with
the majority noting that they were “persuaded” by the plaintiffs’ suggestion that the
Restatement was “the better standard to apply to ground water issues.”*?

State #3—Michigan: “Reasonable Use Balancing, a.k.a Quasi-
Restatement (Second)”

Michigan’s first move away from the rule of capture came with the Michigan Supreme
Court’s 1917 Schenk decision. The Schenk dispute arose in 1915, when after a multi-
year series of tests, the city of Ann Arbor bored a well 16 feet in diameter on a 130-
acre tract and began pumping close to 4 million gallons of water per day.>® Thereafter,
a group of plaintiffs—adjacent landowners whose wells had dried up or suffered
substantial lowering of water levels—sought to enjoin the city’s extraction efforts. The
court subsequently determined that the city’s right to take water was “qualified by
this rule of reasonable use,” and that while it was “imperative that the people of the
city have water; it is not imperative that they secure it at the expense of those owning
lands adjoining lands owned by the city.”>*

In its decision, the Schenk court laid—albeit subtly—foundations for what would
ultimately evolve into the “reasonable use balancing test” that now forms the common
law governing groundwater use in Michigan. Specifically, the court refused to grant the
injunction against further pumping that the plaintiffs had requested, instead granting
them the right to seek compensation for the costs of lowering their wells.

Later Michigan Supreme Court decisions built upon Schenk and expanded the
principle of balancing competing uses, rather than imposing binary solutions (as

was the tendency of many prior decisions throughout the United States), applying
both the rule of capture and traditional reasonable use rule. For instance, the case of
Bernard v. City of St. Louis (1922) found that the defendant city should not be entirely
enjoined from pumping groundwater, but instead should (1) pump at an intensity that
would not “interfere with an adequate supply of water for the plaintiffs’ reasonable
use” and (2) compensate the plaintiffs for the cost of further investments in equipment
necessary for them to secure adequate water supplies.>® Likewise, appellate decisions
in Hart v. D'Agostini (1964), involving dewatering in advance of the construction of

What Can Texas Learn From 10 Other States’ Groundwater Law Updates? | 21



a sewer line, and Maerz v. U.S. Steel (1982), where a limestone quarry’s dewatering
dried out the plaintiffs’ domestic supply well, sought to balance competing uses in
a way that maximized access to groundwater resources while protecting “certain
traditional water uses” such as domestic supply.*

The Maerz court explicitly sought to adopt the Restatement approach, holding that “the
principles expressed in the Restatement ... should be followed in Michigan.”*” A 2005
decision (Michigan Citizens) walked that position back, saying, “we do not agree with
defendant’s contention that the Maerz Court intended to make a sweeping adoption

of the entire Restatement approach to the resolution of water disputes.”*® Decided in
2005, Michigan Citizens for Water Conservation v. Nestle Waters N. Am. Inc., which
involved a dispute over the impacts of a bottled water plant’s groundwater withdrawals,
applied the reasonable use balancing test.>

The court articulated three broad core principles that governed its application of the
test: first, ensuring “fair participation” in water use by the greatest number of users;
second, only protecting uses that were “reasonable” and not low value, excessive, or
harmful; and third, requiring plaintiffs to show “substantial” harm.® More specifically,
Michigan Citizens stated that in “every application” of the tests, courts should examine
six dimensions: “(1) the purpose of the use, (2) the suitability of the use to the location,
(3) the extent and amount of the harm, (4) the benefits of the use, (5) the necessity of
the amount and manner of the water use, and (6) any other factor that may bear on

the reasonableness of the use.”®! These standards are fundamentally very similar to
factors a court applying the Restatement approach would examine, a reality that makes
Michigan’s ongoing judicial oscillation between the Restatement and reasonable use
balancing test more comprehensible for groundwater users needing to anticipate how a
court might adjudicate disputes.

The Michigan Citizens court based its decision on a statute—MCR 7.215(J)(1)—which
states that “A panel of the Court of Appeals must follow the rule of law established by a
prior published decision of the Court of Appeals issued on or after November 1, 1990,
that has not been reversed or modified by the Supreme Court, or by a special panel

of the Court of Appeals as provided in this rule.” [emphasis added] In the Michigan
Citizens court's eyes, this meant that Maerz’s adoption of the Restatement rule was “not
binding.” That position raises an important question: Since Maerz was published in
1982, how might the Nestlé court have treated the precedent case if it were published
in, say, 1991? Under that set of circumstances, it would be very plausible to imagine
Michigan adopting the Restatement approach de jure, as opposed to applying it de
facto through subsequent case-by-case decisions.

For instance, a 2012 Court of Appeals decision found that “With respect to groundwater-
interference claims, this Court has traditionally looked to groundwater-rights principles
expressed in the Restatement of Torts.”¢? Then in 2017, another Court of Appeals
decision instead found Michigan law on groundwater use applies a “reasonable use
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balancing test” that seeks to “ensure the greatest possible access to water resources for
all users while protecting certain traditional water uses.”¢* While each court semantically
differentiated its approach, both aimed to equitably balance competing groundwater
users and yielded practical results that would likely be virtually identical to the decisions
reached, had the respective courts formally applied the Restatement (Second) of Torts.

State #4—Nebraska: Reasonable Use and Restatement to Manage
Groundwater-Surface Water Competition

Nebraska governs groundwater extraction using what its courts call the “Nebraska
rule,” which combines elements of the American reasonable use rule and the
correlative rights doctrine.®* In a 1933 decision finding that the city of Wahoo was not
liable to a gravel pit whose sluice water was allegedly dried up by the city’s wells, the
Nebraska Supreme Court explained that

The American rule is that the owner of land is entitled to appropriate
subterranean waters found under his land, but he cannot extract and appropriate
them in excess of a reasonable and beneficial use upon the land which he owns,
especially if such use is injurious to others who have substantial rights to the
waters, and if the natural underground supply is insufficient for all owners, each
is entitled to a reasonable proportion of the whole, and while a lesser number

of states have adopted this rule, it is in our opinion, supported by the better
reasoning.”® [emphasis added]

While the court refers to the American reasonable use rule, it is articulating something
that in fact much more closely resembles what a modern reader would consider
“correlative rights”—particularly the idea that in the event of a water supply shortage,
each water user would be “entitled to a reasonable proportion of the whole.”
Specifically, the reasoning matches virtually word-for-word the principles advanced in
the California Supreme Court’s Katz decision three decades earlier.®

When courts apply the Nebraska rule, they do so under a set of statutory guidelines

in which the state’s legislature has said that domestic water users have priority over all
others and agricultural use is a higher priority than manufacturing or industrial uses.*’
In this way, although Nebraska has not explicitly adopted the Restatement (Second),
Section 858 as groundwater common law, it has statutorily incorporated some of the
key balancing principles. In doing so, the legislature provided a road map to help
guide groundwater users and (ideally) help them resolve disputes without litigation, or
if litigation does result, offer statutory guidance to expedite judicial resolution.

Nebraska has partially adopted the Restatement approach “to govern conflicts between
users of hydrologically connected surface water and ground water.”¢® Like Texas,
Nebraska has an arid west, generally dry center, and more humid eastern quarter with
key river systems connecting all of these regions and running though active agricultural
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zones. Therefore, conflict between groundwater pumpers and interconnected surface
water users is not a theoretical notion, and the court knew it was formulating legal
doctrine that would likely be repeatedly employed in the future. Acknowledging that
reality, the court offered several noteworthy points of caution, including: (1) such
disputes should be decided on a case-by-case basis, (2) trial courts should feel free

to consider a broad range of relevant factors, and (3) courts should recognize that the
remedies they prescribe may take years to have full effect and can have substantial
secondary impacts on those who were not party to the case.®” These cautionary points
would likely apply to judicial and legislative action on the groundwater common law in
Texas as well.

State #5—Kansas: Cautionary Tale for Property Rights Advocates

Kansas offers a highly relevant groundwater legal history for Texas policymakers.

The reason is simple: The state chose in 1945 to adopt a Water Appropriation Act
that superseded the rule of capture and made groundwater public property. Such a
scenario likely arouses the worst fears of private property rights advocates in Texas,
who might view updates to the common law as a potential Trojan horse by which the
state gains greater control over their groundwater resources.

Accordingly, unpacking the history—and specific legal details—of what transpired

in Kansas can hopefully (1) offer suggestions for actions to further protect

private property rights in Texas groundwater and (2) in doing so, reassure certain
constituencies that the Texas groundwater common law can be updated in ways that
not only protect private property from undue state influence or expropriation, but
even more immediately, from over-pumping by fellow private property owners—the
most probable near-term threat to groundwater rights security in the Lone Star State.

The Kansas Supreme Court’s 1962 ruling on the constitutionality of the Water
Appropriation Act referenced above is weighty and extensively argued. In addition,
both the judgment and the dissent merit close attention, and so this discussion
analyzes both components of the ruling.

Williams v. City of Wichita: “Communization Without Compensation and
Dormant Rights Extinguished”

Kansas passed the Water Appropriation Act in 1945, which made “all water within the
state of Kansas” public property that was “subject to the control and regulation of the
state.””? The Act thus moved Kansas groundwater law from the rule of capture to one
in which new appropriations would have to be approved by the chief engineer of the
state.”” Accordingly, after 1945, one would assume that future Kansas decisions on
groundwater issues would treat the water—unless grandfathered as a historical vested
use—as public property.

24 | Rice University's Baker Institute Center for Energy Studies



But subsequent judicial decisions, as well as practical investment-backed decisions by
major Kansas groundwater interests, in fact continued to treat groundwater as private
property owned by the surface estate. For instance, a 1946 Kansas Supreme Court
decision noted that “water in the land is a part of the land itself.””? Furthermore, the
city of Wichita purchased 10 tracts of land in the early 1950s for municipal water wells
that would be located in the Equus Beds, a prolific aquifer system located near the
city. In these transactions, Wichita paid $400 per acre (approximately $3,900 per acre
in November 2020 dollars) for a bundle of groundwater rights that included exclusive
ownership of “All of the water bearing sands and water rights” underlying the tract.”®

The judicial-hydrological ferment in southeast Kansas during the 1950s occurred as—
and was likely fundamentally linked to—competition for water driven by explosive
growth in the city of Wichita, whose population more than doubled between 1940
and 1960 as the local aerospace industry and others boomed.” Simultaneously,
drought gripped Kansas from 1951 through 1957.7° Perhaps unsurprisingly amidst
such circumstances, litigation arose. In January 1958, local farmer Don Williams
sought an injunction against Wichita and its well driller, after which the dispute was
tried in the district court, where two important results emerged: (1) the 1945 Water
Appropriation Act of Kansas was found unconstitutional, and (2) the city of Wichita
was permanently enjoined from pumping the disputed wells, pending a determination
on the merits by the Supreme Court of Kansas. 7

In 1962, the Kansas Supreme Court issued its opinion in Williams v. City of

Wichita, 190 Kan. 317, 318, 374 P.2d 578 (1962). The majority ruled that the Water
Appropriation Act was constitutional and that thus Williams did not deserve injunctive
relief—Wichita was free to drill and pump. Williams then appealed to the U.S.
Supreme Court, which granted the state of Kansas’ motion to dismiss on the basis that
there was not a substantial federal question and then denied a subsequent petition
for rehearing.”

So how did the Kansas Supreme Court reach this decision, which effectively divested
property owners of decades-old groundwater rights? The majority sought to justify
the act’s constitutionality in large part by arguing that Williams had no vested
historical right to groundwater under his lands because he had not reduced them to
“possession and control.””® The majority noted that three prior decisions (reached

in 1881, 1907, and 1944, respectively) had dealt with the question of whether
percolating water belongs to the owner of the overlying lands, but that the court had
“not defined” who owns “the corpus of the water.””?

In essence, the Kansas Supreme Court decided that it would (1) only recognize
use-based rights created “when water is applied to a beneficial use”and (2) allow

the uncompensated forfeiture of “land-based” rights created when surface estate
ownership also included an appurtenant right to pump groundwater and perhaps even
ownership of water in place.® The reason for doing so was clearly rooted much more in
the policy objective of ensuring water supplies to priority consumers, such as growing
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municipalities, than it was in a rational legal basis. The majority admitted as much
toward the end of its opinion, when it stated, “The notion that the surface owner is the
owner of the underlying water greatly confounds the situation with respect to the power
of the state to dedicate water to beneficial use and to regulate that use.”®'

But the court’s arguments against recognizing “dormant” groundwater ownership
rights contained the seeds of their own legal demise. Specifically, the majority took
the position that “The right of the plaintiff to ground water underlying his land is

to the usufruct of the water and not to the water itself.”®? It further stated that “the
ownership of land does not carry with it any ownership of vested rights to underlying
ground water not actually diverted and applied to beneficial use.”8

Water ownership in place does
not need to “trace” specific
particles of water, and the more
relevant metric is “the elevation
of the water table beneath the
surface of the land.”Many other
commodities such as wheat, corn,
oil, gasoline, and natural gas all
recognize a corporeal right of
ownership that is de-linked from
any specific grouping of units.

The majority appears to have pointed

this out to highlight what it believed—or
wanted readers to believe—was the futility
of arguing for water ownership in place
amidst a rule of capture system. But the
court did not delve deeply enough to
realize that it actually characterized the
Williams’ groundwater rights as being tied
to the land.

As recent scholarship by Jennifer Harder
points out, “a right based in property
ownership is not forfeited for non-use.”#
Neighboring groundwater pumpers could
certainly lower an adjacent tract’s water
table—or even dry it up entirely—but

the moment pumping ceases and water
returns to the subsurface pore space

under the tract, the surface owner owns it. To reverse paraphrase the ageless fugitive
property case of Pierson v. Post, “if the fox comes back through the fence, Pierson
once again has exclusive rights to the fox so long as it remains within his boundaries.”

Justice Schroeder saw these legal and logical flaws and attacked the majority’s
arguments in a rapier dissent. The first thrust focused on the city of Wichita’s
groundwater rights acquisitions executed five years prior to the litigation—and a full
eight years after the Water Appropriation Act became law—noting that

By these written instruments of conveyance, the city of Wichita recognizes the
economic value of the property right of the common law owner to the ‘unused’
subsurface water in the land, and such instruments of conveyance were all
executed long after the enactment of the 1945 Water Appropriation Act. It is a
fair indication the city of Wichita has not placed much faith in the constitutionality
of the 1945 Water Appropriation Act.®® [emphasis added]
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The second thrust highlighted that water ownership in place does not need to
“trace” specific particles of water, and the more relevant metric is “the elevation of
the water table beneath the surface of the land.” Many other commodities such as
wheat, corn, oil, gasoline, and natural gas all recognize a corporeal right of ownership
that is de-linked from any specific grouping of units. For instance, “One who holds

a warehouse receipt for 1,000 bushels of wheat of a given grade and quality has a
property right to such grain in the warehouse even though it is commingled with other
grain of like grade and quality.”®” Even though neither the owner of the grain or the
elevator operator can “trace the precise kernels of wheat,” this does not diminish or
eliminate the owner’s proprietary interest in a volume of grain equal to what they put
into the facility.®® Likewise for molecules of subsurface water.

Justice Schroeder’s third thrust emphasized the majority decision’s failure to
appreciate that action by a political body in the state of Kansas could not retroactively
revoke property rights granted by the United States’ federal government. As he
explained, titles to land in the affected area—including clay, gravel, coal, oil, water,
and other substances contained within it—"were not acquired from the state of
Kansas, but from the public domain by a patent issued from the United States
Government prior to the statehood of Kansas.”®

Kansas was never subject to the federal Desert Lands Act of 1877, which granted
homesteading rights in the states of California, Oregon, and Nevada, as well as

the then-territories of Washington, ldaho, Montana, Utah, Wyoming, Arizona, New
Mexico, and Dakota.”® A 1935 U.S. Supreme Court decision found that the Desert
Lands Act “effected a severance of all waters upon the public domain, not theretofore
appropriated, from the land itself,” meaning that pursuant to “a patent issued
thereafter for lands in a desert land state or territory, under any of the land laws of
the United States, carried with it, of its own force, no common-law right to the water
flowing through or bordering upon the lands conveyed.”?! But the act did not include
Kansas, and so “all common law rights to the water in Kansas passed from the United
States to the original owners by patent.”?

Because state law (specifically the General Statutes of 1949, 77-109) provided that the
common law “shall remain in force in aid of the General Statutes,” Kansas landowners
thus possessed “common law vested property rights to ground waters of the state”

in Justice Schroeder’s analysis.”® In contrast, other states such as Idaho, New Mexico,
and Utah could judicially adopt the prior appropriation doctrine for groundwater
because the Desert Land Act of 1877 meant, in effect, that those states had never
granted vested rights to water and thus were dealing with property owners who only
held usufructuary rights, not a corporeal ownership interest. In non-Desert Land Act
states, legislatures could take groundwater for public uses but would have to pay
compensation to the property owners.
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The Kansas Water Appropriation Act fundamentally re-classified ownership of
groundwater and, in doing so, divested the property rights of a plethora of vested
owners spanning millions of acres. The Williams decision rather disingenuously
states that the Water Appropriation Act “does not compel or require a surface
owner to obtain a permit in order to make use of the underlying water.”?* However,
a subsequent Kansas decision nearly 20 years later on disputed agricultural wells
revealed the truth as it in fact existed from the moment the U.S. Supreme Court
rejected Williams' petition in 1963: The right to non-domestic groundwater in
Kansas was no longer a question of property, but rather, hinged entirely on the
chief engineer’s discretion.” Justice Schroeder—by then Chief Justice of the Kansas
Supreme Court—again took on his colleagues in a dissent that, two decades after
Williams, vigorously argued on behalf of the water owners’ position.

In the assessment of Williams' majority, “the ownership of land does not carry with it
any ownership of vested rights to underlying groundwater not actually diverted and
applied to beneficial use.”? But is diversion (a proxy for reduction to possession)
actually necessary to perfect (i.e., vest) an ownership right? Imagine how the court’s
analysis might change if an adjoining landowner drilled a directional wellbore without
permission and tapped the same water it did not consider property in Williams—it
would no longer be the liability scenario the majority sought to create from Acton and
other rule of capture precedents. On the contrary, it would face a question hard to
characterize as anything other than one squarely derived from property and ownership.

Williams also reflects an unsettling prospect, albeit one strongly supported by the
majority’s apparent mis-application of longstanding common law: that the court
“curved” its legal analysis in deference to the parochial interests of Kansas' fastest
growing—and most groundwater-dependent—Ilarge city. A core fear of rural water
owners (expropriation by a powerful city) thus came true.

Although Williams could not get a hearing on the takings issue in the state or U.S.
Supreme Courts, water owners in Texas would likely encounter a much more favorable
judiciary at their state’s supreme court. In the wake of Kelo v. New London and a 6-3
conservative majority on the U.S. Supreme Court, Texas water owners would also be far
more likely to have their case heard and receive a favorable decision at the federal level.
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State #6—Oklahoma: “Reasonable Use Under Statewide
Legislative Police Power”

Oklahoma adopted the reasonable use rule in 1936. In that year, the state’s Supreme
Court decided a dispute between the city of Shawnee, which had purchased a 70-acre
tract upon which it sank 12 wells, and an adjoining landowner whose domestic wells
were dried out when the city began producing large volumes of water and exporting
them to the city.”

In its analysis, the Shawnee court noted two factors. First, in a raft of decisions taken
by courts in other states during the previous three decades, it was clear that “the rule
of reasonable use as it is actually applied is not a different rule from the English rule
at all, but is merely a limitation thereon.”?® Second, off-tract water usage—often in the
form of exports to municipalities—was generally frowned upon if it impinged upon
adjacent landowners’ property interest in a shared underground water resource. To
that point, Shawnee took the position that “it is the duty of this court to as zealously
guard the rights of the individual as it is to facilitate the needs of the municipality.”?

After Shawnee, Oklahoma groundwater extraction was governed by the reasonable
use rule but under an umbrella of state-level regulation imposed by the legislature.
The 1949 Groundwater Law took a conservation-based stance, mandating that
withdrawals could not exceed the annual recharge of a basin.'® For the first time with
the 1949 Act, Oklahoma also recognized the idea of “critical groundwater areas,”
which meant in essence any basin in which withdrawals—regardless of beneficial
purpose—exceeded recharge rates.'"’

Oklahoma subsequently passed the 1972 Ground Water Act, which shifted the state’s
stance to one encouraging utilization of groundwater, subject to reasonable use. The
legislature sought an allocation system “based on hydrologic surveys of fresh ground
water basins to determine a restriction on the production based upon the acres
overlying the ground water basin or subbasin.” 92 Notwithstanding the legislative
gyrations over whether to favor conservation or use, Oklahoma law affirmed that the
surface estate owns percolating groundwater underneath her tract.’®

What the legislature accomplished was thus two-fold: (1) it substantially loosened

the common law reasonable use provisions favoring on-tract groundwater use and

(2) it apportioned allowable production to land/water owners as a pro rata share of
the basin’s “maximum annual yield.”'* While still in many ways a “depletionary”
approach, the statutory regime brought a greater degree of order—and while
flawed—sustainability to groundwater extraction. Subsequent litigation also affirmed
that through the act, the Oklahoma Legislature was validly exercising its police power
to manage and preserve the state’s water resources. That case—Jacobs Ranch, L.L.C.
v. Smith—was decided in 2006 and involved a group that sought to export more than
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60,000 acre-feet per year of groundwater from the Arbuckle-Simpson Groundwater
Basin to municipalities in the Oklahoma City area. For reference, that volume is
approximately the annual groundwater pumpage of El Paso Water Utilities, one of the
largest municipal pumpers in Texas.'®

In Jacobs Ranch, the prospective water exporters challenged an Oklahoma Senate

bill passed in 2003 (SB 288) that required a moratorium “on the issuance of certain
temporary permits on certain sensitive sole source groundwater basins or subbasins to
protect the health, safety and welfare of the people of Oklahoma.”'% The Oklahoma
Water Resources Board had issued the plaintiffs temporary permits in 1985 and 1986
to withdraw water for public and municipal use, which the board then revalidated
each year prior to 2003."

The case drew seven municipal intervenors, reflecting a high level of interest
among other water users. Senate Bill 288's specific focus on “certain sole source
groundwater basins” was unusual, because the Arbuckle-Simpson was in fact the
only such basin in the state of Oklahoma at the time of the legislation. The plaintiffs
appeared to believe they had been targeted and argued that the bill was designed
to exclusively focus on the Arbuckle-Simpson Groundwater Basin without naming it
explicitly. In doing so, they argued, the law was presented as being “general” and
uniformly applicable statewide, when in fact it was a “special law” that functioned
more like a bill of attainder.’®

The court found that the challenged law operated uniformly in Oklahoma, and thus
it survived scrutiny of its constitutionality because the U.S. Environmental Protection
Agency—which designates sole source aquifers—could conceivably make such
designations in the future (even though the Arbuckle-Simpson was designated in
1989 and remains the only sole source aquifer in the state of Oklahoma).'" It also
denied the plaintiffs’ takings claims brought under the Fifth Amendment of the U.S.
Constitution and the Oklahoma Constitution, art. 2, sec. 24.

In doing so, the majority determined that the anticipated five-year gap between the
Oklahoma Water Resource Board’s 2003 denial of the plaintiffs’ permit revalidation
and the agency’s estimated 2008 completion of a hydrological study was sufficient to
determine the basin’s maximum annual yield and was only a “temporary moratorium
on plaintiffs’/ appellants’ proposed use of water.” Along with additional permit
requirements under the new law, the majority found that it did not “constitute a taking
of private property for public use under the constitutions of the United States and the
State of Oklahoma.”™"°
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For Texas policymakers, the reasoning in the Jacobs Ranch decision raises pointed
questions about how to balance concerns about hydrological sustainability with the
concerns of water developers (and their customers) about the sanctity of contracts
and the ability to deliver water supplies without undue administrative or judicial
intervention on the basis of possible, as opposed to demonstrated, harms that could
justify pumping cutbacks.

State #7—Arkansas: American Rule with a Strong Correlative
Endorsement

Signature Case: Jones v. Oz-Ark-Val Poultry Co., 228 Ark. 76, 81, 306 S.W.2d
111,115 (1957)

With its decision in Jones v. Oz-Ark-Val Poultry Co. (1957), the Arkansas Supreme Court
adopted the American rule of reasonable use but also emphasized shared rights, rather
than non-liability (i.e., landowners atop a common reservoir have qualified—rather than
absolute—rights and privileges pertaining to subterranean waters).""

Jones involved a couple living on their homestead near the town of Bloomer,

a community located approximately 20 miles southeast of Fort Smith near the
Oklahoma border, and a poultry processor that was conveying groundwater from the
tract adjacent to the Jones' to its plant via a 2,000-foot pipeline.’"

The Joneses claimed that when the poultry plant was pumping groundwater, their
domestic wells, which normally flowed naturally under artesian pressure, would
cease to yield water. When the case ascended to the Arkansas Supreme Court,
the majority opinion noted that the state had adopted the reasonable use rule

to govern the water rights of riparian owners and thus the court saw “no good
reason why the same rule should not apply to a true subterranean stream or to
subterranean percolating waters.”'"

To justify its decision, the Jones court proffered its interpretation the American rule of
reasonable use:

Where two or more persons own different tracts of land, underlaid by porous
material extending to and communicating with them all, which is saturated

with water moving with more or less freedom therein, each has a common and
correlative right to the use of this water upon his land, to the full extent of his
needs if the common supply is sufficient, and to the extent of a reasonable share
thereof, if the supply is so scant that the use by one will affect the supply of the
others.""* [emphasis added]
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The court then built upon its “reasonable share” argument, quoting the Restatement
(Second) of the Law of Torts, Sec. 858:

Therefore, each possessor’s rights and privileges with respect to the use of
subterranean waters are qualified rather than absolute for the same reasons that
each riparian proprietor’s rights and privileges with respect to the use of water in
the watercourse or lake are qualified and not absolute.’™

Jones’ majority then closed their opinion with a nod to competition between
domestic and other uses of water, holding that “It is unreasonable to permit appellees
to use thousands of gallons of water per day for the purpose of processing chickens,
not leaving enough water for the domestic needs of the Joneses and Mrs. Ward."""¢

Jones at first glance appears to be a straightforward adoption of riparian law
principles to a groundwater fact pattern. But closer examination reveals at least one
important gap that would potentially pose significant problems if Texas was to move
from the rule of capture to some type of reasonable use doctrine.

Specifically, how courts should determine “reasonability” in the face of competing
uses was only partially clarified in the Jones decision. In that instance, the court
prioritized domestic supply over an industrial use. Twenty years hence, the Arkansas
Supreme Court further elucidated how competing non-domestic uses might be
balanced by noting that “It is permissible for a riparian owner to remove subterranean
and percolating waters and use it away from the lands from which it was pumped if

it does not injure the common supply of other riparian owners.”"” In other words,
correlative rights only need to be applied if hydrological, meteorological, and
demand-driven circumstances create scarcity. Such an approach likely works broadly in
a high-precipitation jurisdiction like Arkansas, but it would be less uniformly applicable
in Texas, where precipitation varies widely across a vast land area and where, in
certain areas, including El Paso, the Permian Basin, and the I-35 corridor, large-scale
water demand and population centers may be located in zones that are dry or have
inconsistent rainfall and where water scarcity is the default condition.

The dissent in Jones also reflected dynamics similar to the longstanding status quo
in Texas groundwater law, stating that “we should follow the common-law rule until
the Legislature sees fit to change the common-law rule.”'"® Texas decisions involving
the rule of capture—for instance, Sipriano (1999)—have taken a similar position. In
both cases, the judges likely perceived complex equities, like those described in

the previous paragraph, and felt that for maximum legitimacy and sustainability, the
disputes needed to be determined by elected representatives in a political process
more broadly accountable to voters and affected interests.
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State #8—Arizona: Patchwork Regulation Creates Sustainability
Challenges

Arizona’s adoption of the American rule as its groundwater common law commenced
in the late 1940s when a farmer sank additional irrigation wells and used them to
water a new tract of land three miles away. After adjacent landowners sued, the case
rose to the Arizona Supreme Court, whose 1953 decision in Bristor v. Cheatham

held that “reasonable use” was the appropriate common law doctrine for governing
groundwater extraction in Arizona.'"?

As in other decisions throughout the United States that adopted the reasonable use
rule, Bristor’s majority tied the reasonableness of groundwater use to “beneficial
enjoyment” of the overlying lands. Accordingly, so long as groundwater was pumped
“for the purpose of making reasonable use of the land from which it is taken,”
pumpers would not incur liability to their neighbors.’® Nearly twenty years later, a
group of farmers in the vicinity of the area where the Bristor dispute occurred sought
to enjoin the city of Tucson from exporting water from six city-owned wells near the
farmers’ land to a range of distant customers.™

In the first of three decisions on the dispute (Jarvis v. State Land Dept.), the Arizona
Supreme Court (1) ordered the State Land Commissioner to cancel all right-of-way
grants for Tucson to transport water from the disputed area to the city and (2) issued a
permanent injunction against future grants of right-of-way, unless the city could show
that the disputed zone was “no longer” a critical groundwater area under the state’s
laws.'?2 Foreshadowing a loosening, the Jarvis | court concluded by stating, “this
injunction will be modified or dissolved as the facts warrant.” 23

Approximately 18 months later, the court entered a second decision in response to

the city’s request for an equitable remedy. This opinion, henceforth “Jarvis II,” first
determined that one of Tucson’s water delivery customers, the Ryan Field airport, was
situated within the same critical groundwater area as the disputed wells and that the city
could supply it with water on the basis that it was entitled “to withdraw water from the
common supply for all purposes except agriculture.”'?* The court then crafted a second
solution: It allowed the city to purchase farmland in the disputed area, and so long as it
did not exceed historical maximum pumping volumes or try to farm and transport water,
it could export groundwater to distant municipal customers.'?® For practical purposes,
this combined equitable remedy destroyed the reasonable use rule requirement that
water be used only for the benefit of overlying lands.

The Jarvis Il court used Arizona statutes governing appropriation of water to justify
its decision to loosen the injunction against the city of Tucson, arguing that “the
relative value of uses in appropriable waters has been fixed by the Legislature as
first, domestic and municipal uses, and second, irrigation and stock watering.”"'?® The
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problem is that under longstanding Arizona law, the subsurface water at issue in the
Jarvis decisions would almost certainly qualify as “percolating” groundwater, which
was not subject to prior appropriation.'

In the third Jarvis decision (1974), the city of Tucson found itself on the losing end of
judicial discretion. After an appeal by the farmer plaintiff whose challenge had touched
off the original litigation in the “Jarvis trilogy,” the court determined that because
irrigated farmland in the area returned approximately half the applied water back to
the local water table, Tucson could only pump and transport an amount equal to the
historical “consumptive” use, or 50% of the total pumped while a tract was under
cultivation.'

When the Arizona Supreme Court decided a dispute between a farming company and
copper producer in 1976, it repeated the statutory misapplication made by Jarvis |I.
However, in its new opinion—Farmers Inv. Co. v. Bettwy—the majority sought to ring
fence the Jarvis decision, saying that “Those cases are not, however, precedent for

a doctrine that a court will prefer one economic interest over another on an ad hoc
basis where there are not enough of the material goods of existence to go around.”'?
The court then punted and named the state legislature as “the appropriate body to
designate when and under what circumstances” disparate interests such as faming and
mining should be preferred against each other.

Amidst robust growth, increasing demands on the state’s water resources, and calls

for the legislature to provide guidance for resolution of groundwater disputes, Arizona
passed the Groundwater Management Act in 1980. The Groundwater Management Act
divided the state into three core groundwater zones:

1. Active management areas centered on the Greater Phoenix, Prescott, and
Tucson areas that imposed the strictest irrigation limits and other conservation-
oriented usage limitations (Ariz. Rev. Stat. Ann. § 45-411).

Irrigation non-expansion areas (Ariz. Rev. Stat. Ann. § 45-431).

All other areas, where “reasonable and beneficial use” would remain the
standard law governing groundwater pumping, with transport of groundwater
governed by statute (Ariz. Rev. Stat. Ann. § 45-453; Ariz. Rev. Sta. Ann. § 45-
541, 551).

The Arizona Supreme Court's decision in Davis v. Agua Sierra Resources, LLC (2009)
affirmed these categories and held that “landowners outside of [active management
areas] do not have a real property interest in the potential future use of groundwater
that may be severed from the overlying land.”'*° The court’s Davis holding illustrated
how the “cap” imposed by non-expansion of irrigation and other use restrictions has
effectively rendered property rights in the active management areas and irrigation non-
expansion areas more defensible—and presumably more valuable. Simultaneously, it
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highlighted the incentives of users outside the active management areas to maximize
present water use—much as the original rule of capture would encourage them to.
A 2020 article by University of Arizona Law Professor Kirsten Engle (who is also

a sitting state senator) makes clear that water thinkers in the state recognize the
growing economic and environmental costs imposed by a patchwork groundwater
governance system that restricts pumpage in some areas while allowing virtually
unfettered extraction in others, to the detriment of property owners, riparian habitat,
and other vital concerns. Professor Engle’s piece discusses Arizona’s need for a more
comprehensive groundwater governance system and suggests that both property
rights-based approaches (i.e., cap and trade) and more “traditional” statutory schema
could both be on the table in the coming years’ policy discussions.131 As the Lone
Star State’s own discussion on groundwater governance amidst a checkerboarded
regulatory environment evolves, it will make sense to monitor developments in our
Grand Canyon peer.

State #9—California: Transition from Capture to Correlative Rights
Signature Case: Katz v. Walkinshaw, 141 Cal. 116,137, 74 P. 766,773 (1903)

The California Supreme Court decided Katz v. Walkinshaw with two opinions, Katz
#1132 was decided in 1902, and Katz #2'* (a re-hearing of the first decision) in 1903.
With remarkable foresight, Katz recognized both the threat to groundwater property
rights inherent in an unfettered capture-based management regime as well as the
need to think conjunctively about ground and surface water resources.

In Katz, the plaintiffs had long irrigated their property near contemporary San
Bernardino—which the court described as “growing trees, vines, shrubbery, and

other plants, which are of great value to plaintiffs”"—from wells fed by artesian

pressure generated by water percolating into the basin from nearby mountains.'** The
defendant, a water speculator, sought to abstract water from a location upslope of the
plaintiffs and divert the water for sale to and use upon “lands of others distant from the
saturated belt from which the artesian water is derived.”"** The plaintiffs filed suit on the
basis that the artesian water emanated from an underground stream and that they were
thus riparian, meaning the defendant should not be allowed to cut off water flows.'*

The defendant water seller, for its part, countered with an argument that the water
was in fact percolating and was thus part and parcel of its property and eligible

for extraction and sale without regard to plaintiffs’ supplies being dried up."®” The
court then embarked upon a detailed discussion of the area’s hydrogeology and set
the basis for an opinion that (1) questioned the traditional English rule of capture
articulated in Acton v. Blundell and then (2) outlined a modified rule that sought to
account for different local hydrological conditions, as well as the perceived unfairness
of a doctrine that would allow tracts downdip from large-volume water pumpers to be
“clandestinely sapped, and their value impaired.”'3#
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Katz's Innovation: Correlative Groundwater Rights When Required by Local
Circumstances

The central proposition first set forth in Katz #1 and supported and expounded
upon in Katz #2 was that the non-liability rule of capture articulated by the English
court in Acton v. Blundell 60 years prior should not be applied in California. This was
because local scarcity made water a prized commodity, whereas in a wetter climate
like England, “water, instead of being of almost priceless value, is a substance that
in many cases is to be gotten rid of rather than preserved. Drainage is there an
important process in the development of the productive capacity of the land, and
irrigation is unknown. "3

Water near San Bernardino was not quite “priceless” in literal terms in the early
1900s, but it was extremely valuable, as California by that time was already becoming
the U.S. (and in some cases, global) epicenter for high-value citrus, grape, nut, and
vegetable production. The unreliable natural rainfall, plus the fact that an orchard
might take the better part of a decade to become economically productive, made
obtaining irrigation water supplies an existential issue for farmers, and Katz #2 found
at least one farmer willing to pay $50,000 for a stream that yielded “one cubic foot
per second.” %

On an inflation adjusted basis, that would mean the farmer paid approximately $1.4
million to secure the rights to 724 acre-feet of water per year, a sum of $1,965 per
acre-foot for what appears to be something akin to a “permanent” water rights
(although the court does not explicitly tell us the seniority of such a stream).’' To
put a value of $1,965/acre-foot for “raw” (i.e., “untreated”) water into contemporary
perspective, consider that the Metropolitan Water District of Southern California
charged customers less than $350/acre-foot for raw water in 2020."? Farming water
is more valuable. Approximately 100 miles west of San Bernardino, the Santa Paula
Basin has recently seen water rights sell for as much as $20,000 per acre-foot.®

Katz #1 avoided a bright-line ruling against the English rule of capture, noting that
“the American cases do not require us to hold that the maxim, ‘Sic utere tuo,” does
not limit the right of the landowner to the use of subsurface water, but, on the
contrary, all the cases in which the question has been discussed held or admit that
such maxim should limit such right where justice requires it.”'* This approach of
correlative rights defined on an ad hoc basis according to local circumstances could
be useful in Texas.

Upon a rehearing the following year, the Katz #2 court essentially affirmed the
circumstantially-defined rights approach. More than a century later, the basic principle
still endures in California common law regulation of groundwater withdrawals. Indeed,
a 2016 case in the same area Katz arose stated that “Under the ‘correlative rights
doctrine,” as between the owners of land overlying strata of percolating waters,
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the rights of each to the water are limited, in correlation with those of others, to his
‘reasonable use’ thereof when the water is insufficient to meet the needs of all.” %>

[emphasis added]

Katz emphasized the adverse practical impacts of a non-liability rule of capture
approach on groundwater owners’ property rights in a water-constrained location.
Most pointedly, the court emphasized the reality that “We do not see how the
doctrine contended for by defendant could ever become a rule of property to any
value.”" |t pointed out that if “no property rights exist in such waters except while
they remain in the soil of the landowner ... Such right as he has is therefore one which
he cannot protect or enforce by resort to legal means, and one which he cannot
depend on to continue permanently or for any definite period.”' [emphasis added]
The Katz #2 decision also acknowledged the conjunctive impacts on ground and
surface water resources likely to arise from a “pumpers keepers” race to the bottom
of local aquifers, noting that the exhaustion of groundwater supplies “in this way
threatens surface streams as well as underground percolations and reservoirs.”
[emphasis added] The court further recognized that in a capture-based groundwater
world, sheer size of landholdings is the only recourse to protect one’s water rights
and that even while maximizing the protective moat afforded by size “[ojwing to the
uncertainty in the law, and the absence of legal protection, there has been no security

in titles to water rights.”"*® [ emphasis added]

Understanding the Historical Context of Katz—and How It Shaped
Contemporary California Groundwater Management

California and Texas have, in demographic and economic terms, been part of the
“quad”'™ leading the United States for the past 120 years. Yet they have very
different histories with respect to water—which has arguably helped shape the

atmosphere in which judicial and political
authorities made decisions pertaining to

the ownership and governance of water

and groundwater resources.

For both of California’s two core
population hubs and economic dynamos—
the Bay Area in the north and Greater

Los Angeles in the south—water was

a scarce resource to be prized and
conserved. Indeed, by the time the
California Supreme Court was hearing
Katz, influential Angelenos were already
concerned with procuring large-scale water
supplies to ensure their dry metropolis’
future growth prospects. In 1904, the
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Los Angeles Board of Water Commissioners authorized William Mulholland, head of
the city’s Department of Water and Power to secure new water sources to quench
LA's increasing thirst.’® This move culminated in the 1913 opening of a 233-mile
aqueduct (the world's longest at the time) to convey water from the Owens Valley to
Los Angeles.

For the growth engines in the “Texas Triangle,”'" the set up was vastly different—water
was a resource that was often in surplus. The most existential factor for large Texas
cities—especially Houston—was not procuring water for drinking or irrigation, but
instead defending against inundation from tropical storms and thunderstorm complexes
that could in hours unleash rainfall exceeding what Los Angeles would receive in a

year. Against such a hydrological backdrop, it begins to make more sense why the
Texas Supreme Court’s 1904 East decision involving a groundwater dispute in Denison
(40+ inches of annual precipitation) would prefer the English rule of Acton v. Blundell
(where abundant percolating groundwater was actually an economic and operational
liability to a coal miner), whereas the California Supreme Court deciding a case near
San Bernardino (15 to 16 inches of annual precipitation) treated percolating water as a
precious, finite resource whose continued presence was essential for the survival of local
agricultural interests and cities.

California and Texas also take dramatically different approaches to groundwater
property rights. Groundwater in California is public property, managed by the state
under a non-proprietary, regulatory ownership interest.'>? Furthermore, for more than
100 years, California law has explicitly favored on-tract uses of groundwater.’ Texas,

in contrast, legislatively and judicially recognizes groundwater as being real private
property that is owned in place. California water traders buy and sell the rights to use
certain volumes of water, while Texas water transactions can sever, sell, or lease the
vested ownership rights to specific subsurface formations and the water molecules they
physically contain.

State #10-Florida: Big State, Fast Growth, Hands-Off Regulatory
Philosophy (Except for Water)

In Florida, the initial judicial decisions that paved the way for adopting the reasonable
use doctrine for groundwater were based on “non-trespassory invasion of a person’s
water rights by another’s use of his property in which the effect on subterranean
water is only incidental.”"®* Put differently, while the early groundwater decisions in
California and Texas both involved neighbors putting “too many straws” in the glass,
the initial Florida cases arose when the neighbor either overflowed the glass or broke
the straw that the plaintiff was using to access her water.
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As expounded upon below, four decades elapsed between the Florida Supreme
Court's initial reasonable use decision (where the defendant’s actions incidentally
affected the plaintiff's groundwater) and the court’s first reasonable use decision,
involving direct competition for the groundwater itself. During this period (1917 to
1956), Florida’s population grew by a factor of 3.5, with much of this growth driven
by urban settlement (Figure 6). Large-scale urban population increases in turn caused
cities to seek groundwater sources outside their boundaries, resulting in high-volume
wellfields being situated on disproportionately small plots of land and triggering
agricultural neighbors’ fears that the groundwater underpinning their agricultural
operations would be dried up. This very fact pattern drove the Florida Supreme
Court's 1956 Koch v. Wick decision, explored in more detail below.

Figure 6: Timeline of Florida's Population Growth and Major Groundwater-
Related Legal Events (Million Persons)
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Sources: Westlaw, Federal Reserve Bank of St. Louis, author’s analysis
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The First Florida Reasonable Use Case: Interference with Percolation Yields
Too Much Water

Florida’s move toward reasonable use groundwater governance began in 1910

when the Florida Power Company constructed a dam and generation facilities on

the Withlacoochee River approximately 80 miles north of Tampa to power nearby
phosphate mines.'> The dam created Lake Rousseau (which still exists) and, in doing
so, obstructed the percolative drainage of water through the riverside farm of H.I.
Cason, causing it to become saturated with water and impossible to cultivate.’®
Here it bears noting the irony that the seminal early groundwater dispute decisions in
California and Texas arose from water scarcity, while Florida’s first case arose from too
much water on a tract.

Cason brought suit seeking damages in the amount of $15,000 (approximately
$331,000 in 2020 dollars), and the trial court directed a verdict for Florida Power,
after which the matter came to the Florida Supreme Court on appeal.’®” The

court ultimately determined that Cason’s allegations that the dam interfered with
percolation of groundwater through his lands and destroyed their cultivability “should
have been submitted to the jury with appropriate instructions” and sent the matter
back to the trial court.’®

The court acknowledged the ad hoc nature of correlative rights cases, noting that
“The reasonableness of the use of property by its owner must of necessity be
determined from the facts and circumstances of particular cases as they arise, by the
application of appropriate provisions or principles of law and the dictates of mutual
or reciprocal justice.”'? A concurring opinion unpacked the ruling’s reasoning a

bit further, stating that “What in any case is a reasonable use is ordinarily a mixed
question of law and fact to be submitted to the jury under proper instructions from
the court.” 0

Examining the Cason decision now with the benefit of 20/20 hindsight illustrates

that calls for predictability in an increasingly populated and thirsty state likely

helped motivate the 1972 passage of the Florida Water Resources Act and the
promulgation of subsequent administrative guidance. The paper will now discuss
subsequent cases in Florida that influenced the development and application of
reasonable use principles. It will then elaborate on the Florida Water Resources Act
and accompanying administrative guidance, and how it likely helps groundwater users
understand the parameters of their rights without needing to discover them through
expensive, time-consuming litigation.
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The Next Florida Cases: Interference with Percolation Harms by Curtailing
Groundwater Supplies

A. "No partially good deed goes without liability”—Labruzzo v. Atl. Dredging &
Const. Co., 54 So. 2d 673, 674 (Fla. 1951)

In Labruzzo, the defendant construction company’s operations to dredge a yacht
basin along the St. Johns River near the city of Palatka disrupted subterranean
channels feeding springs on the plaintiff's property.’®’ In deciding the dispute, the
Labruzzo court straddled the non-liability rule of capture and the emerging American
rule of reasonable use.

On the first count in the plaintiff's declaration (the defendant’s negligent excavation
interrupted the flows to the plaintiff's spring), the court found that the dredging
company’s actions were not negligent, because “If the plaintiffs’ spring was fed

by percolating waters, it could not ‘plainly be anticipated’ that the defendant’s
excavations and pumping activities would dry up the spring; and if the spring was fed
by an underground stream, in a well-defined channel, such stream might have come
in to plaintiffs’ spring from any direction and not necessarily under the defendant’s
land.”™2 Thus, the court’s finding on the plaintiff's first count is remarkably similar to
what one might have expected from a traditional application of the non-liability rule of
capture (even though the subterranean water in question was actually a burden to the
dredging operation, and not something it sought to produce).

What brought the dispute back into “reasonable use” territory (saving the plaintiff's case
in the process) was the allegation that the defendant dredger (1) located and found the
underground limestone channel of the waters of the plaintiffs’ spring, (2) recognized
and identified the waters from said underground channel as the waters of the plaintiffs’
spring, (3) admitted to the plaintiffs that the underground stream fed their spring and
even agreed to pay them $100 per month for their loss of the spring’s use during the
dredging operation, and then (4) continued excavating and pumping, which disrupted
the natural channel and ended spring flows on the plaintiff's property.'¢*

On the basis of these facts pled, the court noted that “If an injury to a neighbor’s
rights in wells or a water supply is plainly to be anticipated, and can be avoided by the
exercise of reasonable care and at reasonable expense, a land owner is not exempt
from all obligation to pay regard to the effect of his operations on subterranean
waters.”'* The court then remanded the case noting that the “reasonability” of the
dredging company'’s actions was for a jury (trier of fact) to determine.®
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B. "My neighbor, not my filter”—Koch v. Wick, 87 So. 2d 47, 47 (Fla. 1956)

Koch is the first Florida case located by the author that directly addresses competition
over the groundwater itself, as opposed to the interference with subterranean water
flows that drove the disputes in Cason and Labruzzo. Plaintiff Koch owned a 2,600
acre block of farmland in Pinellas County (home to St. Petersburg and its northern
suburbs), which he claimed was “extremely fertile” and contained “several hundred
million gallons” of percolating water that originated from rainfall and seepage from
other sources.'® The defendant leased 3.63 acres from a neighboring landowner
and proceeded to sink multiple wells that pumped 3 million gallons per day of
groundwater “for distribution to individuals and to municipalities in Pinellas County
including the county seat, Clearwater.”™’ Figure 7 (below) illustrates the disparity in
area between the adjacent tracts.

Koch sought to enjoin the small-tract wellfield’s pumping on the basis that it would
impair his land and “reduce its productivity to such degree that it will become a
‘desert waste’ causing him to suffer irreparable injury.”'¢® His concern was likely
amplified by the Board of County Commissioners’ (BCC) study suggesting that

the wellfield could yield 8 million gallons of potable water per day—2.5 times the
pumpage at the time of suit.”” For context, consider (1) that 1 million gallons of
water per day could potentially support more than 10,000 mature orange trees under
summertime conditions in Florida '° and (2) the city of Clearwater, a key project
customer, had experienced a 50% increase in its population between 1940 and 1950.
When the case was decided, Clearwater was also in the midst of a more than 120%
population expansion, which took place between 1950 and 1960."

Figure 7: Scaled lllustration of Koch’s Farmland Area versus Board of County
Commissioners’ Wellfield

Note: Koch lands are blue; BCC's are orange.
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Koch applies the reasonable use rule, which bounds the right to withdraw percolating
water according to “reasonableness and beneficial use of the land.”'”? Beneficial

use of the land is quickly ruled out, given that the average daily pumpage would
submerge the defendant’s tract under two and a half feet of water.””® The court did
not analyze reasonability in the opinion, but noted that “the appellant should have
been given the opportunity of producing evidence” to support his claim that the
board’s pumpage was unreasonable.”* While the Koch court did not render a decision
on reasonability, its analysis of beneficial use (pumpage disproportionate relative to
what could have actually been used on-tract) suggests the board’s pumpage would
likely have been considered unreasonable.

C. Time for courts to yield to a statutory groundwater governance remedy—Vill. of
Tequesta v. Jupiter Inlet Corp., 371 So. 2d 663, 665 (Fla. 1979)

In Village of Tequesta v. Jupiter Inlet Corp., the Florida Supreme Court established

at least two baselines that helped water users in the state better understand the
parameters of their property rights (or lack thereof) in groundwater, as well as anticipate
how a court defines the reasonability of water use during a dispute between competing
pumpers. The decision is also potentially instructive for policymakers in Texas, if they
consider a move toward reasonable use groundwater governance.

Defendant Tequesta operated a field with seven wells that extracted approximately
1 million gallons per day from a shallow aquifer."”> Plaintiff Jupiter Inlet Corp. owned
property approximately 400 yards from Tequesta’s wellfield upon which it sought

to construct a 120-unit condominium project.”® Jupiter desired to tap the shallow
aquifer to supply its development with water from shallow wells. But its permit
application under the Florida Water Resources Act was denied because the shallow
aquifer was at risk of saltwater intrusion from the nearby intracoastal waterway, a
risk that, in the court’s recounting, was driven by Tequesta’s pumping."’” Jupiter
subsequently moved to enjoin Tequesta’s water withdrawals and also instituted an
action for inverse condemnation under the theory that the village's pumping deprived
Jupiter of the beneficial use of its property rights in the shallow aquifer’s water.'’®

The court ultimately decided the dispute in Tequesta’s favor. In doing so, it first rebutted
the idea of a corporeal ownership interest in groundwater that has not yet been

reduced to possession. A 1976 decision by an intermediate Florida appeals court had
found that for eminent domain purposes, groundwater in place was a compensable
property interest.”? But in Village of Tequesta, the Florida Supreme Court overruled that
decision and specified that a party can only possess the right to use water underneath
her land and does not own subsurface water molecules as property.'®

The court then turned to the question of what constituted a “reasonable” use of

the groundwater and how that interfaced with Jupiter Inlet Corp.’s rights as a water
user. In its analysis, the court noted that “[tlhe property rights relative to waters that
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naturally percolate through the land of one owner to and through the land of another
are correlative. Reasonableness could only be determined after the conflict arises
between users.”"®! It further emphasized that the determination of “reasonableness”
is a dynamic, fact-intensive process in which factors, such as “the reasonable demands
of other users; the quantity of water available for use; [and] the consideration of public
policy,” could be relevant variables."®

The reasonableness inquiry highlighted a longstanding flaw in the common law

rule of reasonable use—namely, the reality that “[e]ven an allocation between
conflicting users has no durability, for the decision by another land owner to

exercise his previously neglected right to use water could easily render all other uses
unreasonable. A person developing his own land could make a substantial investment
with no way of determining whether reasonable use by others would limit or destroy
his development right even though it was the first in time.”"®* [emphasis added]

The court then discussed the Florida Water Resources Act, which had been adopted

in 1972 to provide a broader umbrella of administrative rules and standards to govern
groundwater extraction rather than a system reliant on ad hoc judicial determinations.
It concluded with an eight-part holding that ultimately informed Jupiter its only remedy
was a “proper application for a permit under the Florida Water Resources Act.”'®

IV. Conclusion: What If Texas Decides to Overrule
the Rule of Capture?

Water is an underappreciated and irreplaceable component of the Texas growth
model. At the same time, significant droughts in the state are a question of “when,”
not “if.” Water policy can certainly wait until a more sustained supply crunch emerges
and then respond reactively. But it is far better to address a known risk in a proactive
manner—one that builds in the time and space needed to craft solutions and create
the legal, market, and physical infrastructure needed to implement them over
decades. Reforming groundwater law falls precisely into such a space and should be
approached not from the perspective of Texas as it exists today, but instead from the
real prospect of a Texas in 2050 that will have millions more people, many of whom
may reside in the already water-stressed |1-35 corridor.

Two of the most serious groundwater management challenges Texas faces are (1) the
rule of capture’s tendency to create a “tragedy of the commons” and (2) the fact that
the rule of capture is interspersed with a largely patchwork groundwater conservation
district system that, with a few exceptions, diverges from hydrologic realities. Dealing
effectively with the first issue by updating Texas’ groundwater common law could
help alleviate broad pressures on groundwater resources in key areas and, in doing
so, potentially mitigates the most distortionary aspects of the current groundwater
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conservation district system. Groundwater common law reform thus reshapes the
environment in a way that addresses acute issues posed by unrestrained extraction

in areas not covered by groundwater conservation districts, especially those where a
restrictive district borders an ungoverned space whose denizens can over-pump at the
expense of property owners within district boundaries.

The examples of Ohio and Michigan’s transitions to a Restatement or balancing
approach likely offer the best software patches for Texas groundwater law, as both
balance the protection of property rights, a quest for fair economic value distribution,
and ecosystem and environmental sustainability concerns. In 1984, the Ohio Supreme
Court “adjusted the course of Ohio groundwater law” with the Cline decision,
overturned 122 years of rule of capture, and made the Restatement approach the
state’s default mode of groundwater governance.'®

The common law adjustment sought “to create a workable standard for the resolution
of groundwater disputes in Ohio.”'® To that end, the Ohio Supreme Court’s 2005
decision in McNamara v. Rittman, the initial signature case under the new doctrine,
suggests the Restatement approach has indeed enhanced groundwater owners’
property rights while also creating a workable basis for dispute resolution. In
McNamara, the court noted that

A property owner has a potential cause of action against anyone who
unreasonably interferes with his property right in groundwater. That cause of
action arises only from the effect on the landowner’s water rights—no other effect
on the overlying property is necessary for the cause of action to proceed.'®’
[emphasis added]

The passage—"no other effect on the
overlying property is necessary”—
illustrates the heightened protections that
would be afforded to Texas groundwater

The examples of Ohio and Michigan’s

owners if the Supreme Court adopted transitions to a Restatement or
the Restatement or another equitable balancing approach likely offer the
balancing approach. Groundwater best software patches for Texas

owners would retain a wide fairway for
development and economic use of their
property. Most pointedly, property owners

groundwater law, as both balance the
protection of property rights, a quest

would likely discover that what initially for fair economic value distribution,
appear to be restrictions, in fact, ultimately and ecosystem and environmental
increase the value of the resource by sustainability concerns.

defending it from being pumped away
with no recourse.
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